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Justice Day’s Retirement 


NOTHER change in the composition of the 

United States Supreme Court is brought 
about by the resignation of Associate Justice Wil- 
liam Ry Day, effective Nov. 14. Justice Day re- 
signs to be able to devote his undivided attention 
to his duties as umpire of the American-German 
Claims Commission. He is now seventy-three years 
of age, and will go upon the retired list of the Court 
on full pay. He was appointed to the Supreme 


Court by President Roosevelt in February, 1903. 


Previous to that he had served as Assistant Secre- 
tary of State; Secretary of State, succeeding John 
Sherman on April 26, 1898, and being succeeded 
by John Hay in September of the same year; chair- 
man of the U. S. Peace Commissioners at Paris at 
the close of the war with Spain, and Circuit Judge 
of the Sixth Judicial Circuit. Justice Day has the 
degree of LL. D. from the University of Michigan, 
where he attended law lectures, and from the Col- 
lege of the City of New York. He has been re- 
garded as one of the most valuable members of the 
nation’s highest court. His retirement on full pay, 
it may be noted in this connection, illustrates the 
superior provision which the Federal government 
makes, in one respect at least, for the national ju- 
diciary as compared with what states do for their 
own able judges of long service. 


Judiciary Versus Executive 

A* attempt by Gov. Small of Illinois to pardon 

certain school trustees of Chicago sentenced 
for contempt of court in 1919 has been completely 
frustrated by the Supreme Court of the State. The 
trustees in question were sentenced, some to pay a 
fine and others both to fine and brief imprisonment, 
because of their refusal to reinstate an ousted city 
school superintendent whose title to the position 
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had been upheld by the court. Gov. Small promptly 
pardoned them, a test case was made up, and the 
affair became locally a “cause célébre.” The Su- 
preme Court made short work of the attempted gu- 
bernatorial interference with judicial powers. It 
declared that “the power to punish for contempt 
of court is in the judicial department of the gov- 
ernment, and no power is conferred on the execu- 
tive department to review, set aside, or annul in 
any manner the judgment of the court.” 


One Judicial Reform Achieved 


ASSAGE of the act providing for new district 

judges and making other important additions to 
the federal machinery of justice secures at least one 
of the needed reforms of which Chief Justice Taft 
spoke at the San Francisco meeting of the Associa- 
tion. Important and novel features of the new law 
are the provisions for an annual conference at Wash- 
ington of the Chief Justice and the senior circuit judge 
of each judicial circuit, for the purpose of securing 
information as to the needs of the several circuits 
and suggestions of any methods by which the admin- 
istration of justice may be improved; for an annual 
report by the senior district judge of each U. S. dis- 
trict court to the senior circuit judge of the judicial 
circuit, setting forth the condition of business in his 
district, together with recommendations as to the need 
of additional judicial assistance for the disposal of bus- 
iness for the ensuing year, this report to be laid before 
the Washington conference ; and for assigning district 
judges to those districts where assistance is needed to 
dispose of the business. These assignments are to be 
made by the senior circuit judge where the district to 
which the assignment is made and that from which the 
district judge is taken are in the same judicial circuit. 
Where it is found impracticable to assign a judge from 
the same judicial circuit, the Chief Justice may make 
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such assignment on a certificate of the senior circuit 
judge of the circuit in which assistance is needed and 
with the consent of the senior circuit judge from 
whose circuit the district judge is to be taken. There 
are a number of provisions for action by alternates in 
case the Chief Justice or senior circuit judge are in- 
capacitated at the time for the discharge of the duties 
specified. The great significance of all these details 
lies in the fact that the judicial system is unified, made 
capable of team-work and, in consequence, of greater 
efficiency. Heretofore the district judges have been 
almost independent in their respective districts, and 
some have been overworked while others have found 
their tasks comparatively easy. The new arrange- 
ment provides for a more equitable and satisfactory 
distribution of judicial labor. 


Conserving Uncle Sam's Reputation 


E popular impression that “it won’t do to monkey 
with Uncle Sam” is too useful in many respects 
to be hazarded by neglecting charges of inefficiency or 
even worse touching any part of the Federal adminis- 
tration of criminal justice. This largely accounts, no 
doubt, for the prompt appointment by Attorney-Gen- 
era] Daugherty of two Special Assistants to investi- 
gate certain charges against the conduct of the U. S. 
District Attorney’s office at Chicago, made by former 
Assistant District Attorney John V. Clinnin. These 
charges, while specifically mentioning no individual as 
responsible, were substantially to the effect that there 
were too many “no bills” returned, too many cases 
“nolle prossed” and dismissed that should have been 
tried, that numerous violations of the law were re- 
ported but never presented to the grand jury, that 
there was a systematic and protected traffic in liquor, 
and that certain attorneys not of record received ad- 
vance information and secured, for unusual fees, dis- 
position of cases without the knowledge of the attor- 
neys of record. 

The Special Assistants to the Attorney-General, 
Maj. Edgar B. Tolman and Mr. John R. Montgomery 
of Chicago, have completed their report and presented 
it to the Department of Justice. It is based on statis- 
tical investigations of the records of the office made 
by certain expert examiners appointed by the Depart- 
ment. The investigation covered the number of “no 
bills” returned and cases “nolle prossed” and otherwise 
disposed of for the four-year period 1918-22, the num- 
ber of law violations reported but not presented to the 
grand jury for the two-and-a-half year period 1920-22, 
and a comparison of the results obtained in the Chicago 
district with those obtained in other districts. Lack of 
space renders it impossible to present these tables, but 
from them the Special Assistants concluded that the 
“three subjects—‘no bills,’ ‘nolles,’ and ‘cases not fol- 
lowed up’—presented cumulative evidence of failure 
to enforce the law.” The statistical comparison be- 
tween conditions in Chicago and elsewhere, prepared 
by the examiners, showed that that district ranks 
thirty-ninth in the number of prohibition cases com- 
menced, thirty-ninth in total number of criminal cases 
closed, sixty-fourth in number of prohibition cases 
closed, and forty-fifth in number of convictions se- 
cured. As to the alleged exploitation of in- 
fluence by lawyers, the Special Assistants found the 
evidence incomplete but sufficient, in their opinion, to 
indicate that some members of the bar were subject 
They found, on the whole, that the 
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charges were well-founded, “viewed as a statement of 
general conditions,” but pointed out that they had not 
attempted to fix the personal responsibility in any case, 
as that could probably be better determined by cer- 
tain subsequent proceedings. 

They recommended that there should be a thor- 
ough reorganization of the District Attorney’s office, 
both as regards the preparation of cases and the keep- 
ing of records; that in certain cases they were pre- 
pared to designate, further investigations be had to 
determine if there had been complicity in unprofes- 
sional actions by anyone connected with the District 
Attorney’s office; that a spe.’>! prosecutor of recog- 
nized ability and independence be appointed to press 
the trial of certain pending cates, suggesting that if he 
were given a free hand this might go far toward es- 
tablishing responsibility; that the U. S. District At- 
torney be held responsible for the selection of his 
assistants and their subsequent official conduct. Finally, 
in view of the fact that the Attorney-General, as head 
of the Department of Justice, is naturally the official 
adviser of the President as to appointments in his 
field, they expressed the opinion that there can be no 
real enforcement of the laws of the United States un- 
less the office of U. S. District Attorney be entirely 
freed from the possibility of political control. 

On being shown the report, District Attorney 
Clyne pointed out that “not a single case is found 
where one of my assistants is charged with graft or 
corruption.” As to whether cases or complaints were 
disposed of with more or less dispatch than might be 
found in other districts, he said that was a question 
that included a great many considerations, and these 
would be fully explained by him in the light of record 
facts in this district. 


Statistics of the Largest Meeting 


| hese figures of the registered attendance at 
the recent annual meeting at San Francisco 
are given in a recent letter by Treasurer Frederick 
E. Wadhams to Beverley L. Hodghead, Chairman 
of the Local Committee of Arrangements. This 
letter says that every state in the Union was repre- 
sented except-one (New Hampshire). The total 
number of lawyers registered was 1,412, which ex- 
ceeds by over 200 the registered attendance at any 
previous meeting of the Association. There were 
also ten representatives from foreign countries pres- 
ent. Of those registered 723 were from California, 
and this breaks the record for attendance from a 
single state. The banquet was served to 1,026 
members, a number also in excess of the attendance 
at this function at previous meetings. 





WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—A. C. McClurg & Co., 218 So. Wabash Ave. 
P. O. News Company, 31 W. Monroe St. 

Denver, Colo.—Herrick Book & Stationery Co, 934 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 


San Francisco, Calif—Downtown Office of The Re- 
corder, 77 Sutter St. 











POWER AND RESPONSIBILITY OF AMERICAN BAR 





Relations to Democratic Institutions as Shown in the Great Part It Plays in the Every- 
Day Work of Government, in Its Contribution to the Formation of Our Con- 
stitutional System, and Its Continued and Necessary Service in 
Making That System Work in Actual Practice 





By WiLi1am W. Cook 
Of the New York City Bar 


HE American government has been and essen- 

tially is a government by lawyers. Of the 28 

Presidents 23 have been lawyers ; of the 46 Secre- 
taries of State 44 have been lawyers; all of the Attor- 
neys General; all of the judges of the federal courts; 
of the 56 Signers of the Declaration of Independence 
25 were lawyers ; and of the 55 framers of the Federal 
Constitution 31 were lawyers. In the present Con- 
gress over two-thirds of the Senators are lawyers (69 
out of 96) and over half of the Representatives (276 
out of 435). In 1920 there were but 122,519 lawyers,* 
judges, and justices in this country of over one hun- 
dred and five millions of people. Never before in the 


1. See Warren’s History of the American Bar, p. 11. Also 
Address of United States Senator Hoar of Massachusetts before the 
Virginia State Bar Association in July, 1898. Also Carson’s History 
of the Supreme Court, Pp. 25. Also an address by J. H. Benton, Jr., 
of Boston before the New Hampshire Bar Association in 1894 (see 
reports of that Association, p. 226, and particularly pp. 246-248) giv- 
ing also in an appendix valuable tables as to cases in the reme 
Court, declaring unconstitutional Acts of Congress and state statutes, 
with references to the Acts and statutes themselves; also tables as to 
lawyers in Constitutional Conventions and Congress and in executive 
positions up to that date. There is a slight variation in the 
given by these authorities, but that evidently is due to the fact that 
it is sometimes difficult to determine whether a public official had 
a lawyer, for instance, Mr. Blaine, secretary of state, who studied for 
a short time in a law office. 

2. TOTAL NUMBER OF PERSONS REPORTED AS LAWYERS, 
JUDGES, AND JUSTICES IN THE UNITED STATES, 1920, 
ACCORDING TO THE UNITED STATES CENSUS: 
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history of the world has so great and intelligent a na- 
tion been governed by so small a body of men. 

This power of the legal profession in America 
is hardly realized by the profession itself. And that 
power is increasing year by year. The reason for this 
power is (1) knowledge of government and laws and 
judicial decisions, past and present; (2) trained facul- 
ties and discipline of mind; (3) facility of expression 
and power of debate; (4) fertility of resource in mat- 
ters of public policy; (5) a spirit of compromise in a 
time of deadlock; (6) sympathy with democratic in- 
stitutions leading to the lawyers being trusted by the 
public; (7) the real lawyer doesn’t abuse his mind by 
arguing sophistry.* 

De Tocqueville in his celebrated work, “Democ- 
racy in America,” said: “The government of democ- 
racy is favourable to the political power of lawyers; 
for when the wealthy, the noble, and the prince, are ex- 
cluded from the government, they are sure to occupy 
the highest stations in their own right, as it were, since 
they are the only men of information and sagacity, 
beyond the sphere of the people, who can be the object 
of the popular choice. . . . The people in democratic 
states do not mistrust the members of the legal profes- 
sion, because it is well known that they are interested 
in serving the popular cause; and it listens to them 
without irritation, because it does not attribute to 
them any sinister designs.” 

It is fortunate that in the early history of the Eng- 
lish Bar the grave danger that the lawyers would form 
a separate estate, like the nobility, the knights and the 
hierarchy of the Church, passed by.* 

And yet the legal profession has been at times 
very unpopular, and even at the present time, while 

Professor Burdick of Columbia University, in an address before 
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respected and trusted, is not particularly popular. Why 
is this? 
II 


The unpopularity of lawyers has often been due 
to temporary causes. In the early Colonial times and 
until the middle of the eighteenth century, as pointed 
out by Mr. Warren,® the lawyers occupied a very in- 
ferior position, because the Colonies looked upon them 
as representing the common law which had been feudal 
and tyrannical, and because they considered the law- 
yers as instruments of its subtleties and iniquities, and 
because the clergy in New England, the merchants and 
landowners in New York, and the planters in Virginia 
and Maryland, looked with suspicion on the growing 
power of the lawyers as a class and because the Royal 
Governors overruled all law, and because the judges 
were laymen, too ignorant to sustain a professional 
bar.” Then came the Revolution by which time some 
lawyer was the leading man in every important 


5. Stubbs in his Constitutional History of England, Vol. II, ch. 
xv, pp. 197, 198, says: 

Min the uncertainty which for some half century attended the 
ultimate form in which the estates would rank themselves, two other 
classes or subdivisions of estates might have seemed likely to take a 
more consolidated form and to bid for more direct power than they 
finally achieved. The lawyers and the merchants occasionally seem 
as likely to form an estate of the realm as the clergy or the knights. 
Under a king with the strong legal instincts of Edward I., surrounded 
by a council of lawyers, the patron of great jurists and the near 
kinsman of three great legislators, the practice and study of law bid 
fair for a great constitutional position. Edward would not, like his 
uncle Frederick II., have closed the high offices of the law to all 
but the legal families, and so turned the class, as Frederick did the 
knightly class, into a caste; or, like his brother-in-law, Alfonso the 
Wise, have attempted to supersede the national law by the civil law 
of Rome; or, like Philip the Fair, have suffered the legal members 
of his council to form themselves into a close corporation almost 
independent of the rest of the body politic; but where the contem- 
porary influences were so strong we can hardly look to the king 
alone as supplying the counteracting weight. It is perhaps rather to 
be ascribed to the fact that the majority of the lawyers were still 
in profession clerks; that the Chancery which was increasing in 
strength and wholesome influence, was administered almost entirely 
by churchmen, and that the English universities did not furnish for 
the common law of England any such great school of instruction as 
Paris and Bologna provided for the canonist or the civilian. Had 
the scientific lawyers ever obtained full sway in English courts, 
notwithstanding the strong antipathy felt for the Roman law, the 
Roman law must ultimately have prevailed, and if it had prevailed, 
it _— have changed the course of English history. To substitute 
the theoretical perfection of a system, which was rewarded as less 
than inspired only because it was not of universal applicability, for 
one, the very faults of which produced elasticity and stimulated prog- 
ress and reform whilst it trained the reformers for legislation, would 
have been to place the development of the constitution under the 
heel of the king, whose power the scientific lawyer never would 
curtail but when it comes into collision with his own rules and 
precedents. The action of the Privy Council, which to some extent 
layed the part of a private parliament, was always repulsive to the 
english mind; had it been a mere council of lawyers the result 
might have been still more calamitous than it was. .The summons 
of the justices and other legal counsellors to parliament, by a writ 
scarcely distinguishable from that the barons themselves, shows how 
nearly this result was reached.” 

Stubbs also says (p. 202): “The national council as it existed at 
the end of the reign of Edward I. was a parliamentary assembly 
consisting of three bodies, the clergy represented by the bishops, 
deans, archdeacons, and proctors; the baronage spiritual and tem- 
poral; the commons of the realm, represented by the knights of the 
shire and the elected citizens and burgesses; and in addition to all 
these, as attendant on the king and summoned to give counsel, the 
justices and other members of the continual council.” 

... The “barons” in early English histery included the entire no- 
bility above the order of knights. There were Greater Barons (some 
with other titles) and Lesser Barons. See Stubbs, Vol. II, pp. 191, 
209; Vol. III, pp. 437, 440. The “barons,” who in 1215 lovesd, King 
John at Runnymede to agree to Magna Charta, included the higher 
nobility. : See Ency. Brit. under “Barons.” 

é Political institutions were in a formative and chaotic state in those 

ays. 

Green in his History of the English People (ch. II) says: “In 
the earlier Parliaments each of the four orders of clergy, barons, 
knights, and burgesses met, deliberated, and made their grants apart 
from each other. This isolation however of the Estates soon showed 
signs of breaking down. Though the clergy held steadily aloof from 
any real union with its fellow-orders, the knights of the shire were 
drawn by the similarity of their social position into a close con- 
nexion with the lords. They seem in fact to have been soon admitted 
by the baronage to an almost equal position with themselves, whether 
as legislators or counsellors of the Crown. The burgesses on the 
other hand took little part at first in Parliamentary proceedings, save 
in those which related to the taxation of their class. But their posi- 
tion was raised by the strifes of the reign of Edward the Second 
when their aid was needed by the baronage in its struggle with the 
Crown; and their right to share fully in all legislative action was 
asserted in the statute of 1322. Frem this moment no proceedings 
can have been considered as formally legislative save those conducted 
in full Parliament of all the estates. In subjects of public policy 
however the barons were still regarded as the sole advisers of the 


town in the Colonies.* After the Revolution the times 
were so hard and the collection of debts (including 
imprisonment for debt under the laws of those days), 
and the foreclosing of mortgages and enforcement of 
claims generally, bore so heavily on all classes that the 
lawyers, who seemed to be the only class that thrived, 
became more unpopular than ever.’ 

In Europe the legal profession has not been popu- 
lar with kings. As long ago as 1332 Edward III, in 
issuing writs for the return of members of Parliament, 
ordered that no lawyers be returned.” In 1404 Henry 
IV did the same and his Parliament was called the 
“Dunce’s Parliament.” It appears that Henry was in 
great need of money and feared that the lawyers 
“would oppose his excessive demaunds and hinder his 
illegal purposes,” as Whitelock quaintly expressed it.” 
Mr. Warren points out that three centuries later the 
Colonies of Massachusetts and Rhode Island enacted a 
similar prohibition as to their legislatures."* 

Early in the seventeenth century when Coke was 
chief justice a case arose where counsel disputed the 


Crown, though the knights of the shire were sometimes consulted 
with them But the barons and knighthood were not fated to be 
drawn into a single body whose weight would have given an aristo 
cratic impress to the constitution. Gradually, through causes with 
which we are imperfectly acquainted, the knights of the shire drifted 
from their older connexion with the baronage into so close and 
intimate a union with the representatives of the towns that at the 
opening of the reign of Edward the Third the two orders are found 
grouped formally together, under the name of “The Commons.’ It 
is difficult to overestimate the importance of this change. Had Par 
liament remained broken up into its four orders of clergy, barons, 
knights, and citizens, its power would have been neutralized at every 
great crisis by the jealousies and difficulty of cooperation among its 
component parts. A permanent union of the knighthood and the 
baronage on the other hand would have converted Parliament into 
the mere representative of an aristocratic caste, and would have 
robbed it of the strength which it has drawn from its connexion 
with the great body of the commercial classes. The new attitude 
of the knighthood, their social connexion as landed gentry with the 
baronage, their political union with the burgesses, really welded the 
three orders into one, and gave that unity of feeling and action to 
our Parliament on which its power has ever since mainly depended.” 

6. See Warren’s History of American Bar,-p. 25. 

7. Id. pp. 4-18. 

8. Id. p. 18. 

9. McMaster in his History of the People of the United States 
describes this at length as follows (Vol. I, pp. 302, 303), speaking 
of Massachusetts: 

“The mere sight of a lawyer as he hurried along the street was 
enough to call forth an oath or a muttered curse from the louts who 
hung round the tavern. The reason is plain. During the years of the 
war the administration of justice had been almost wholly suspended. 
After the war, debts had increased to a frightful extent. The com- 
bination of these two circumstances had multiplied civil actions to a 
number that seems scarcely credible. The lawyers were overwhelmed 
with cases. The courts could not try half that came before them. 
For every man who had an old debt, or a mortgage, or a claim 
against a Tory or a refugee, hastened to have it adjusted. While, 
therefore, everyone else was idle, the lawyers were busy, and, as 
they always exacted a retainer, and were sure to obtain their fees, 
grew rich ast. Every young man became an attorney, and 
every attorney did well. Such prosperity soon marked them out as 
fit subjects for the discontented to vent their anger on. They were 
denounced as banditti, as blood-suckers, as pick-pockets, as wind-bags, 
as smooth-tongued rogues. Those who, having no cases, had little 
cause to complain of the lawyers, murmured that it was a gross out- 
rage to tax them to pay for the sittings of courts into which they 
never had brought and never would bring an action. 

“Meanwhile the newspapers were filled with inflammatory writ- 
ings. The burdens that afflicted the State were attributed to the 
attorneys. One paper repeatedly insisted that this class of men 
should be abolished. Another called upon the electors to leave them 
out of office, and to bid their representatives to annihilate them. The 
advice was largely followed. In almost every country town a knowl- 
edge of the law was held to be the best reason in the world why a 
man should not be made a legislator. But nowhere was this feeling 
stronger than in the capital. n the representation of Boston was one 
place which her citizens had for many years past delighted to bestow 
on men whom eloquence and learning had raised.to the first rank 
at the bar. That place had been successively filled by Pratt, by 
Thatcher, by Otis, and by Adams. It was now given to a man of 
less hateful calling.” 

10. Stubbs Constitutional History of England, Vol. ITI, 

oS Id aw SS. 

12. See Warren’s History, p. 25. The following is from an 
article, “The Ideal Lawyer,” by Mr. Justice Brewer in “The Atlantic 
Monthly” for November, 1906 (XCVIII, p. 587): 

“By an act passed in 1663 ‘usual and common attorneys’ were 
excluded from seats in the General Court, as the Massachusetts legis- 
lature is called. In 1656 the following statute was enacted: 

“*This court, taking into consideration the great charge rest 
ing upon the colony, by reason of the many and tedious discourses 
and pleadings in the courts, both of the plaintiff and the defendant, 
as also the readiness of many to prosecute suits in law for small 
matters, it is therefore ordered, by this court and the authority 
thereof, that when any plaintiff or defendant shall plead by himself 


p. 46. 
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existence of any prerogative in the King to make a 
particular grant. The King (James I) sent for the 
judges and objected, and, as Hallam describes it, “ob- 
served that the judges ought to check those advocates 
who presume to argue against his prerogative ; that the 
popular lawyers had been the men, ever since his acces- 
sion, who had trodden in all parliaments upon it, though 
the law could never be respected if the King were not 
reverenced.”'* When the House of Commons in 1610 
remonstrated to James | against some of his proclama- 
tions, the King demanded of Coke an opinion as to 
what answer a King should make to this remonstrance 
and Coke replied “that the king cannot change any part 
of the common law, nor create any offence by his 
proclamation which was not an offence before, with- 
out parliament.”** Again, when James I demanded of 
the Judges that in any particular case they should not 
render judgment until they had consulted with him if 
he desired, “Coke only answered that, when the case 
should arise, he would do what should be fit for a judge 
to do.”** Later, when sixty-nine years of age, the old 
man was thrown into prison by the King, because, as a 
member of Parliament and constitutional lawyer, he 
insisted on freedom of parliamentary discussion and 
liberty of speech. Hallam says that in the time of 
James II “It was agreed among lawyers that the king 
could not dispense with the common law, nor with any 
statute prohibiting that which was malum in se, nor 
with any right or interest of a private person or cor- 
poration.”*® Turning to Russia, Peter the Great, when 
in London, was surprised at the great number of law- 
yers in Westminister Hall and said that he had but 
two lawyers in all his dominions and that he intended 
to hang one of them as soon as he got back.’’ Russia 
today is paying the penalty. 

And there is another class, namely, the literary 
class, which rarely has a good word for the lawyers, 
In all Shakespeare there is but one popular lawyer, 
Portia, a woman, in what is probably the most dramatic 
scene in all literature, though based on law that was 
not law. And even Hamlet, the melancholy Dane, 
makes sport of a dead lawyer’s skull. In “Henry VI” 
one of Jack Cade’s rabble shouted, “The first thing we 
do, let’s kill all the lawyers,” and Jack Cade replied, 
“Nay, that I mean to do.” Warren, a lawyer himself, 
in his “Ten Thousand a Year,” depicts the villainy of 
the law firm of “Quirk, Gammon & Snap.”"* Dickens 
in “David Copperfield” puts upon the legal profession 
the infamous Uriah Heep, and in the same novel has 
the old probate lawyer explain to the young lawyer the 
“pretty pickings” in fees in that court, with the re- 
mark that if that court was touched, “down comes the 
country.” In “Pickwick Papers” he introduces Ser- 
jeant Buzfuz and the inimitable Sam Weller, who as a 
witness unexpectedly brought out the “honorable con- 
duct” of the opposite solicitors in taking the case “on 
spec, and to charge nothin’ at all for costs” unless col- 
or his attorney, for a longer time than one hour, the party that is 
sentenced or condemned shall pay twenty shillings for each hour so 
pleading more than the common fees appointed by the court for the 
entrance of actions, to be added to the execution for the use of the 


country.’ 


13. Hallam, 


” 


Vol. I, ch. 6, pp. 341, 342. 

14. Hallam, Vol. I, ch. VI, p. 331. 

15. Hallam, Vol. I, ch. Vie 342. 

16. Hallam, Vol. II, ch. XIV, p. 278. 

17. A Memoir of the Life of Peter the Great by John Barrow, 
p. 86. See also “The Lawyer: A Pest or a Panacea,” by Francis M. 
Burdick, published in “The Green Bag,” Vol. XVI, p. 226. 

18. Sir Walter Scott, on the other hand, who read law four 
years and was made an advocate in 1792, depicted the fairness and 
judicial poise of lawyers, as, for instance, in the trial of Effie 8 
in “The Heart of Mid-Lothian.” The French writers also show 
appreciation of the legal profession, especially of the “Notary,” who 
in France is a combination of lawyer and business man, 


lected from the defendant, Pickwick. In the “Tale of 
Two Cities,” Sydney Carton, the drunkard, is “jackal” 
to Stryver, the braggart. O. Henry refers to lawyers 
as “legal corsairs.” Even our beloved Washington 
Irving in his Knickerbocker’s History’® refers to the 
better lawyers as “the knights-errant of modern days, 
who go about redressing wrongs and defending the 
defenceless, not for the love of filthy lucre, nor the 
selfish cravings of renown, but merely for the pleasure 
of doing good,” and then having paid his compliments 
to the “pettifoggers,” he refers to himself as “having 
been nearly ruined by a law suit which was decided 
against me ; and my ruin having been completed by an- 
other, which was decided in my favor.”” 

The fact is the man of literature does not like the 
man of law. The former is shy, sensitive, imaginative 
and non-combative. The latter is bold, aggressive, dis- 
putatious and with his feet on the ground all the time. 
The former sometimes has need of the latter; the 
latter never has need of the former. Moreover, the 
bad lawyer makes a picturesque, intellectual villain, 
while a good lawyer has little of the Bowery dramatic 
in his career and can only play the role of ponderous 
perspicuity. Nevertheless, the fact that flings at law- 
yers are more popular in closet literature than on the 
stage indicates that the great public instinctively knows 
whom it may trust. 

Yet even now there is a prejudice against lawyers. 
William Allen Butler said that this is due to the fact 
that there are bad men in every calling, and probably 
more in the legal profession than in the other learned 
professions, there being greater opportunities for mis- 
doing, and that the worst specimens are generally ac- 
cepted as types of the profession. And then Mr. But- 


ler strikes a higher note when he says, 

The Law is the most positive of sciences, and the 
most vigorous of human forces. In its practical appli- 
cation to the affairs of men, it is perpetually compelling 
an unwilling submission to its demands. It makes men 
give up property which they want to keep, to pay debts 
which they roe he to owe or to avoid, and to perform 
obligations which they seek to break. It is perpetu- 
ally dealing its blows and driving its bolts in the at- 
tack or support of some interest of person, of property, 
or public or social order. Those who practice it as a 
profession are necessarily placed in an attitude of per- 
petual antagonism to members or classes of the com- 
munity, to individuals or bodies of men. It must, 
therefore, needs be that offences come; and the pro- 


19. Book IV, ch. V. . . 

20. William Allen Butler, an eminent New York lawyer, in a 
lecture on February 3rd, 1871, before a law school in New York 
City, said (pp. 7-9): 

“The literature of our mother tongue, reflecting the current 
opinions of each succeeding generation, is full of instances of coarse 
coon or sharp satire directed against lawyers, by authors, wits, 
pamphleteers, and penny-a-liners. It is curious to note that the 
current of invective has often set strongest against the Bar, at the 
very moment ee 5. was doing and = work, in aid of 
social order or o' ¢ progress of the race. In seventeenth cen- 
tury, just after Hampden and his noble band had fought in the Courts 
the battle of English liberty and constitutional law, the Press was 
issuing tracts with such titles as these: ‘The Downfall of Unjust Law- 
yers,’ “Doomsday Drowing, Near, With Thunder ond or 
Lawyers’ (1645, by John Rogers), “A Rod for the Lawyers’ (1659, by 
William Cole), ‘Essay Wherein is Described the Smugglers’, 
and Officers’ Frauds’ (1675). , about the f 
one of his characters say that ‘a witch will sail in_a sieve, but 
the devil would not venture aboard a lawyer's conscience.’ Ben J 
epitaph on Justice Randall cond in a plet the pop 
mate of the profession: 

“*God works wonders now and then, 
Here lyes a lawyer, an honest man.’ 

“Swift, somewhat later, in such pins English as he alone could 
command, at the very time when Chief Justice Holt had just closed 
his noble career, and Lord Mansfield was beginning to win 
judicial fame, paints the profession as ‘a society of men, bri up 
from their youth in the art of eb by words multiplied for the 
purpose, that white is black and black white, according as they are 


aid. 
“Milton describes the ers of his day as ‘grounding their pur- 

poses, not on the prudent heavenly contemplation of justice 

equity, which was never taught them, but on the promising 

ing thoughts of litigious terms, fat contentions, and flowing fees. 

his praise of Coke is offset by a censure of his brethren at the 


Congreve. 
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fession as a class has often to assume the defensive 
against criticism and attack, and to reassert the prin- 
ciples by which its action is guided and governed.™ 
Lawsuits are troublesome, expensive and generally 
not profitable. Often they rankle by reason of caustic 
remarks by the attorneys. It is much the same as 
though alongside a doctor administering relief there 
sat another doctor recounting the sins of commission 
and omission of the patient. Moreover, the legal pro- 
fession is under constant public observation. Its do- 
ings are talked about by the public and commented on 
by the press. Lawyers are held responsible for the acts 
of corporations and properly so because the corpora- 
tions act under legal advice. The professional ethics 
of the one generally correspond with the business ethics 
of the other ; if one is bad, both are bad; if one is good, 
both are good; otherwise lawyer and client separate 
after a few years. In other words, in the long run the 
lawyer can be judged by his clients ; the clients by their 


lawyer. 
ITI 


Why then is the legal profession respected and 
trusted by the public? Because as Senator Hoar put it, 
“The lawyer is the chief defence, security and pre- 
server of free institutions and of public liberty.”** This 
is true of the English bar as well as the American bar. 
In England constitutional history has been a struggle 
to prevent and curb despotic power of the Crown. The 
barons (including the higher nobility) in 1215 at 
Runnymede forced King John to agree to Magna 
Charta. That great document was to protect the barons 
against the usurpations of the Crown. The plain peo- 
ple were ignored. About three hundred years there- 
after the plain people asserted themselves through the 
House of Commons and claimed the same rights as 
against the Crown. When the Crown resisted they cut 
off the head of Charles I in 1649, and drove out James 
II in 1688, and ended the despotic dream of George ITI, 
when he lost the American Colonies—a terrible price, 
but the result was worth it. 

The English bar during all those eenturies was on 
the whole aiding this struggle against the Crown. As 
early as 1556 in the reign of Mary, the judges in pass- 
ing on one of her proclamations said that “no proclama- 
tion can make a new law, but only confirm and ratify 
an ancient one.”** A few years later, in 1062, when 
Queen Elizabeth granted a monopoly in the- making of 
cards, the court held the grant void.™* 

But while the English bar developed constitutional 
law in England by helping to resist royal usurpations, 
it has never questioned the power of Parliament itself 
and could not. It is difficult for the modern American 





21. See Address, pp. 18, 14, referred to above 

22. Address referred to above, p. 13. 

28. Dalison’s Rep. 20. That report is in Norman French. The 
following is a translation: i 

Year 2 & 8 Philip & Mary 

Note: It was agreed, for law, that the King can make proclama- 
tion to his subjects, as a terror to the people, in order to put them 
in fear of his displeasure, but not so as to inflict other certain penalty, 
such as to forfeit their lands or goods, or to impose a fine, or to 
suffer imprisonment or other punishment; for no proclamation, in 
itself, es a law which was not previously such, but only confirms 
and ratifies an ancient law, and by no means changes that, or makes 
further new divers precedents which shall be observed in spite of 
the Exchequer to the contrary; but the justices pe no regard to them. 
Whereof Take Notice! See year 31 Henry V Tt chap. 8 and year 
85 Henry VIII, chap. 28, et seq. & 25 Henry VIHII, chap. 2. 

24. Darcy v. Allen (The Case of the age ogy 11 Coke, 84 b 
(44 Eliz. ie. 1602), holding that a grant by the Crown of the sole 
making of cards within the realm was void. The decision was by 
Chief Justice Popham, speaking for the court. Coke, as Attorney- 
General, had argued in support of the grant. The court said: “This 


ant is primae impressionis, for no such was ever seen to by 
7 tent under the great seal before these days, and Gevetars 
it isa 


rous innovation, as well without any precedent, or example, 
as without authority of law, or reason.” 






mind to grasp fully the fact that Parliament is omnip- 
otent and that no court can question the constitution- 
ality of its enactments. In an American sense, the Con- 
stitution of England is found only in the character of 
the English people, who flame up from one end of the 
Kingdom to the other, when Parliament goes wrong.*® 
Turning to the American bar, two principles of 
constitutional law of transcendent importance appear 
for the first time in history, one of which that bar es- 
tablished and the other it rendered workable. Each of 
them has preserved the American Union. One is the 
power of the courts to declare void a statute of a state 
or of Congress itself and even acts of the Executive 
Department. The other is in defining the misty bound- 
ary line between the sovereign powers of the federal 
government and the sovereign powers of the States. 


IV 


The greatest and most original achievement was 
the establishment of the supremacy of the judiciary. No- 
where else in all history had this experiment in govern- 
ment been tried. Lord Brougham said of it, “The 
power of the Judiciary to prevent either the State Leg- 
islatures or Congress from overstepping the limits of 
the Constitution, is the very greatest refinement in so- 
cial policy to which any state of circumstances has ever 
given rise, or to which any age has ever given birth.”*" 
That is why the Supreme Court of the United States 
is the greatest court that ever existed. Union labor 
today denounces the courts for their labor decisions.** 
Forty years ago the farmers’ granges did the same, 
because confiscatory railroad rate reductions were de- 
clared illegal. Twenty years ago capital and the rail- 
roads thought they could do as they pleased, but Con- 
gress and the courts took a strangle hold that nearly 
killed. Labor will learn, as capital and the granges 
learned, that no class will be allowed to dominate this 
country. None are above the law. The Supreme 
Court, supreme in its intelligence, fearlessness and im- 
partiality, adjudicates subjects of the highest human 
interest and its power extends from the Philippines to 
Porto Rico, besides over continental United States. 
It summons imperial States to its bar and it says to 
Congress and the Executive, “Thus far shalt thou go 
and no farther.” It listens patiently to high and low, 
and its decisions conscientiously considered and learn- 
edly expressed, have the absolute confidence of the 


25. Judge Rogers says: “It is well understood that in Great 
Britain sovereignty resides in the Parliament, and that it can change 
the Constitution at its pleasure.” Introduction to “Constitutiona] His- 
tory as Seen in American Law,” p. 10. 

Judge Cooley says: “When the government, whatever the form, 
grants a constitution, it ily r i supreme over it. Quite 
emphatically has this been true of all unwritten constitutions. Funda- 
mental laws which derive their origin from prescription must assume 
the existence of a government which is in possession of sovereign 

wers, and whose laws, therefore, from time to time enacted, must 
rom the very fact of this sovereignty be supreme. The constitution 
of England is no exception to this rule: it is and must be in sub- 
ordination to the Parliament, and the Parliament may at any time 
exercise the power to enact laws in modification of its principles. 
The ‘omnipotence of Parliament’ is thus seen to be not a figure of 
speech merely, but a potential reality.” Lecture, pp. 31, 32, published 
by Henry Wade Rogers. 

26. Judge Henry Wade Rogers points out that this principle is 
urely American and without precedent in history. Introduction to 
‘onstitutional History as Seen in American Law. Judge Rogers there 
says (p. 10): “There was no precedent in ancient or modern judicial 
history, before these cases were decided, which warranted a court in 
asserting such a principle, and it was difficult for men trained under 
the English system of jurisprudence to conceive the idea that a mere 
court should assume the prerogative of setting aside a law enacted by 

the legislature and approved by the executive.” 

27. Quoted in Carson's History of the Supreme Court, p. 15. 

28. It is claimed that the rich man has an advantage over the 
poor man in litigation. This rarely happens. Wealth today is in cor- 

porations and in litigation between a poor man and a corporation the 
Poor man has the advantage. 
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people. It is the guardian of the liberties of the 
people. 

Pinkney well said of that court, “Its position is 
upon the outer wall. . . . It forms the point at which 
our different systems of government meet in collision, 
when collision unhappily exists... . They [the judges] 
are, if I may so call them, the great arbitrators between 
contending sovereignties.”*° That was said about a 
hundred years ago and is even more true now than 
then. That court is the keystone of the arch; without 
it the structure would fall into ruins. It is the greatest 
court that ever existed; never before has a court been 
called upon to reconcile a division of sovereign powers ; 
never before has a court had power to annul the stat- 
utes of forty-eight sovereign states and of a federal 
government. 

Let us turn to some of the decisions of that court, 
illustrating the above statements. Marbury v. Madi- 
son,** decided in 1803, held that the Supreme Court 
might declare unconstitutional and void an Act of Con- 
gress. Prior to that time several of the State Supreme 
Courts had held to the same effect as to state statutes,** 
yet Marbury v. Madison stands out as a great 
and new landmark in constitutional law, not only 
on account of the reasoning of Chief Justice Marshall, 
but also on account of its being the pronouncement of 
the Supreme Court of the United States, and hence 
binding on every State and every citizen of every State, 
as well as on Congress itself.** In 1810 the Supreme 
Court held that it had jurisdiction to declare void a 
statute of a state which violated the Constitution of 
the United States.** In 1816 the Supreme Court es- 

29. The only court that can be compared with the Supreme Court 
is the Privy Council of the House of Lords in England. The Pri 
Council in the year from October 1, 1920, to October 1, 1921, decided 
63 cases, The Supreme Court of the United States in the year from 
October 1, 1920, to October 1, 1921, decided 223 cases with written 
opinions. Mere numbers do not always mean much, but no one will 
seriously question the character of the decisions of the Supreme Court. 
The great difference between the two courts is that the Supreme Court 
protects the public from usurpations of government while the 
Council has no power so to do. Moreover, the Supreme Court 
its decisions not merely on its own — but also =o 


parative jurisprudence of forty-nine States and on the i 
dents, while the English courts base their decisions on English 
referred 


Privy 
bases 
com- 
prece- 
prece- 


dents alone. 
30. Quoted by Carson, pp. 14, 15. 

137. 

Jersey—See 


81. 1 Cranch, 
82. 1780—New Walton, to 
State v. Parkhurst, 4 Halsted (9 N. J. L.) 444. There has been con- 
siderable controversy as to the accuracy of this date, 1780, but John 
A. Hartpence of the New Jersey Bar sends the writer conclusive 
proof of the correctness of that date in the shape of a y of an 
order entered in the Supreme Court of New Jersey at the 
term, 1780, ceasesing the decision in that case. See also 28 N. J. 
Law Journal, 164. fence the statement in Carson’s History of the 
Supreme Court (p. 120) that the “palm” must be awarded to Virginia 
instead of New Jersey is an error. . 

1782—Virginia—Com. v. Caton, 4 Call. 5; also in Case of the 
Judges, 4 Call. 185 (1788), and Kamper v. Hawkins, 1 Va. Cases 20 
(1793). 

1786—Rhode Island—Trevett v. Weeden (not published). 

1788—Massachusetts—See Warren, p. 265. 

1792—-South Carolina—Bowman v. Middleton, 1 Bay 25%. Bev- 
eridge’s Life of Marshall, Vol. III, Appendix C, fully reviews the 
above decisions and others of later date on the same subject. 

83. Beveridge in his Life of Marshall, Vol. ILI, pp. ag Foy 
a graphic account of the fiery debate in Congress on this whole 

84. Fletcher v. Peck, 6 Cranch, 87. e celebrated Dartmouth 
College Case (4 Wheat. 518—1819) applied this same principle of law 
to a statute impairing a college charter. The gen effect of 
Dartmouth Collage Case in protecting property is felt to this day, but 
the ticular effect as to corporate charters was quickly neutralized 
by the States reserving the right to amend or repeal As 
pointed out by the New York rt of Appeals in Lord v. Equitable 
etc. Soc., 194 N. Y. 212, 221 (1909), this reservation “was the result 
of public alarm and protest caused by the decision of the supreme 
court of the United States in the celebrated Dartmouth College case, 
decided in 1819. . . . As soon as it was realized that 
of the decision applied to the charters of all corporations 
them forever beyond the power of legislation, the situation 
great anxiety throughout the nation. It was felt that danger threat- 
ened the public welfare when a thing created by law was placed beyond 
the control of law. The determination became general that if exist- 
ing charters were stronger than the state, no future charters should be, 
and action followed accordingly the line suggested Mr. 
Justice Storey in his concurring opinion in the Dartmouth 
case, that if a state wished to alter charters it must reserve the 
to do so. In this state as in others the feeling was 
that there never should be another corporation with powers beyond the 


control of the legislature. 


Holmes v. 


tablished its power to review the judgment of a State 
Court which violated a provision of the Constitution 
of the United States.** 

These momentous decisions were not without 
peril. They aroused a terrific storm on the part of the 
dominant Jeffersonian party. Chief Justice Marshall 
was in imminent danger of impeachment by Congress, 
both branches being hostile. All this passed by, and 
the verdict of history is that while Marshall was not a 
profound student of general law, yet he was a master 
of the American Constitution and was almost inspired 
in his determination to construe the Constitution so as 
to preserve the Union. This, with his wonderful power 
of judicial reasoning and simplicity of statement, has 
made him a historical figure, whose reputation grows 
with the years.** 

Nor does the Executive Department escape from 
the control of Marbury v. Madison. In fact, that pro- 
ceeding was against the Secretary of State. As early 
as 1804*" the Supreme Court held that a government 
officer seizing property illegally, even under the order 
of the President by authority of Act of Congress, is 
liable in damages. Chief Justice Marshall in renderi 
the opinion of the court said that he was first incli 
to think that suit would not lie, but fina!ly agreed with 
his brethren that the President’s instructions could not 
legalize an act which otherwise was illegal. Nearly 
eighty years passed when in 1882 the same question 
arose again clearly in United States v. Lee,** where 
ejectment was held to lie against government officers 
acting under the direction of the Executive Department 
and claiming that their possession of the land in ques- 
tion was the possession of the United States. The 
Supreme Court held that the Executive branch of the 
government is not immune from judicial inquiry where 
it does not possess the power which it claims.** 

This brings us to the second great contribution of 
the American bar, namely, the establishment of a new 
form of constitutional government. 


Vv 


A new form of federal government was estab- 
lished by the Constitution of the United States and it 
remained for the legal profession to make that form 
feasible and workable in actual practice. For over 
one hundred and thirty years the bar and bench have 
been working out that proposition and even now their 
work is not completed and new questions are — 
continually which test the learning and resources o 
both bench and bar. That new idea and form of con- 


is to be 
Wall. 475 (1866). 
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stitutional government was, and is, that sovereign 
powers pertaining to government may be, and in the 
American republic have been, divided between the fed- 
eral government and the States. That was an experi- 
ment in government and so far has proved successful 
in the United States, although it took four years of 
civil war to establish it. That war succeeded because 
the armies of the North marched to battle with a cru- 
sader’s faith that they were right —a right demon- 
strated by Webster in his argument with Hayne. 

This American federal idea differs from the fed- 
eral idea in Europe. 

Greece gave to the world the idea of a free, in- 
dependent city, ruled by its own people. That was a 
priceless gift. But Greek cities never could combine 
into a permanent federal union and so they perished by 
the arms of Philip of Macedon at Chaeroneia in 338 
B. C. Grote points out as to the Greeks “that in re- 
spect to political sovereignty, complete disunion was 
among their most cherished principles. The only 
source of supreme authority to which a Greek felt re- 
spect and attachment, was to be sought within the walls 
of his own city. Political disunion—sovereign author- 
ity within the city walls—thus formed a settled maxim 
in the Greek mind.’’*° 

Rome originated the idea of a federal government, 
but Rome went only part way. The Roman republic 
conquered many nations and, in fact, practically all the 
conquests were by the republic and not by the later 
Roman Empire.*' Rome gave to the conquered nations 
Roman laws and the protection of Roman arms, and 
in return collected tribute. Rome originated and 
adopted the fixed policy of allowing its subject nations 
to continue their own religion and laws, except so far 
as they conflicted with Roman policy. Rome always 
retained the power, however, of changing the laws of 
the subject nations and herein it fell short of a com- 
plete federal idea. The result was that in the conflict 
of factions in Rome itself, the Roman Governors (pro- 
consuls) of the subject nations were almost independ- 
ent and waged wars on their own account, and levied 
taxes and kept the proceeds, subject to the risk of im- 
peachment at Rome if they went too far. There was 
chaos, and if the Czsars had not succeeded, the civil- 
ized world would probably have crumbled to pieces 
and civilization itself been put back for centuries. The 
Roman federal idea lacked the self-preserving and self- 
recuperating element of local self-government, free 
from control of the central government, and nothing 
but despotic power held the Empire together for five 
hundred years after the termination of the republic. 

England at first adopted the Roman federal idea 
and its faults. English colonies and conquered coun- 
tries were administered for profit by the control of 
their exports, imports and manufacturies, and that led 
to the loss of the American colonies, and would have 
led to the loss of Canada if that policy had not been 
changed in 1840. Since then, England has practically 


40. Grote’s History of Greece, Part II, ch. II, pp. 343, 345. And 
Grote remarks that had there existed a federation “of tolerable wisdom 
and patriotism, and had the tendencies of the Hellenic mind been 
capable of adapting themselves to it, the whole course of later Grecian 
history would probably have been altered; the Macedonian Kings would 
have remained only as respectable neighbors, borrowing civilization 
from Greece and expending their military energies upon Thracians 
and Illyrions; while United Hellas might even have maintained her 
own territory against the conquering legions of Rome.” Jd. p. 336, 

41. “The principal conquests of the Romans were achieved under 
the republic.” Gibbon, Vol. I, ch. I, p. 2. The republic produced men, 


the empire produced stagnation. 








adopted the fuil federal idea of local self-government, 
free from the interference of Parliament. 

The United States in its federal Constitution of 
1787 carried the federal idea to its logical conclusion 
by boldly dividing sovereign powers between the fed- 


eral government and the States. Single sovereignty 
became a dual sovereignty. At once a clash arose. In 
the case Chisholm v. Georgia in 1793** the Supreme 
Court held that a state could be sued in the Federal 
Supreme Court by a citizen of another state, as allowed 
by the Constitution of the United States. This prop- 
osition had been vigorously denied by Georgia. The 
court upheld the Constitution and sustained the suit. 
Judge Cooley says that that decision “first of all, laid 
down the doctrine which reconciled constitutional State 
sovereignty with national supremacy and permanent 
union.”’** He points out that Georgia claimed it was 
“inconsistent with the very nature of sovereignty that 
a tribunal created as a convenience in government 
should exercise a superior and controlling power over 
the sovereign itself.”** And Judge Cooley further 
says, “The deduction was irresistible: the sovereignty 
of the nation was in the people of the nation, and the 
residuary sovereignty of each State in the people of 
each State.’’** 

On the other hand, the Supreme Court tolerates 
no interference by Congress with clear State Rights. 
The “Civil Rights Act’’** and the Child Labor Law‘ 
of Congress were declared unconstitutional and void 
for that reason. 

In this division of sovereign powers, between the 
federal government and the States, the powers given 
to the federal government are explicitly stated in the 
Constitution, all other sovereign powers being left with 
the States.** Judge Cooley points out that in this divi- 
sion of sovereign powers those which belong to the 
states are greater than those which are given to the 
federal government.*® 

Not only are the sovereign powers, which consti- 
tuted the old-time state, divided in America between 
the federal government and the States, but in some 
instances a single power is divided, as, for instance, 
the power of taxation and the power over commerce. 

In taxation neither the federal government, nor 
the States can tax each other, nor their governmental 


42. 2 Dallas Rep. 419. 
Constitution this jurisdiction 


By Art. XI of the amendments to the 
of the federal courts was withdrawn. 


48. Cooley on the Federal Supreme Court, edited by Henry Wade 
Rogers, p. 50. 

44. Id. p. 47. 

45. Id. p. 48 

46. Civil Rights Cases, 109 U. S. 8 (1883) 

47. Bailey v. Drexel Furniture Co., 42 Sup. Ct. Rep. 449 (1922). 


48. The Tenth Amendment to the Constitution reads as follows: 

“The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 

he first eight amendments to the Constitution apply only to the 
federal government and not to the States. Barron v. Baltimore, etc., 
7 Peters 243 (1833). The various state constitutions, however, con- 
tain very similar restrictions on state governmental powers. 

49. Cooley on Constitutional Law (p. 143) says that “in the 
division of powers between States and nation, the larger portion, in- 
cluding nearly all that touched the interests of the people in their 
ordinary business relations and in their family and social life, were 
reserved to the States. All that related to the family and the domestic 
relation, the administration and distribution of estates, the forms of 
contract and conveyance, the maintenance of peace and order in the 
States, the punishment of common-law offences, the making provision 
for education, for public highways, for the protection of personal 
liberty and liberty of worship,—all these powers were withheld from the 
jurisdiction of the federal government, and retained by the States, and 
their retention was calculated to give to the body of the people a larger 
interest in a proper administration of state authority than in that of 
the nation.” 

It may be added that the police power was retained by the States 
and no police powens were granted to the federal government. So also 
the granting of charters to local corporations and to municipalities and 
the regulation of quasi public corporations in their intrastate business 
was retained by the States. 
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agencies,’ nor each other’s issues of bonds,® nor the 
income therefrom.*? 

In the division of the sovereign power over*com- 
merce between the federal government and the States, 
the federal government is given power over interstate 
and international commerce, while the States retain 
power over intrastate commerce. Books have been writ- 
ten on this subject alone, and the subject has tested the 
resources of the bar and bench for over a hundred years. 
rhe decisions of the Supreme Court on that subject 
— trate in themselves that without the bar and 
bench to define and render workable and feasible this 
division of sovefeign powers between the federal gov- 
ernment and the States, the Union would have gone to 
pieces at an early stage of its existence. To illustrate 
the doubts and difficulties which were encountered and 
overcome, a few illustrations may well be given. For 
instance, the States claimed that they might reduce in- 
trastate rates of quasi public corporations, and that 
such reductions could not be questioned by the 
courts. At first in the “Granger Cases” the Supreme 
Court sustained that view.** But the bar insisted that 
the federal court did have power to set aside a con- 
fiscatory rate imposed by state statute or commission, 
this not being “due process of law” under the Four- 
teenth Amendment, and in 1890 the Supreme Court 
adopted that view and set aside a reduction ef rates 
by a state commission as being in violation of the 
Fourteenth Amendment.®* Later the Supreme Court 
decided first, that the states had exclusive power over 
strictly intrastate commerce not connected with inter- 
state commerce; second, that the federal government 


and States had concurrent power in certain cases until 
Congress exercised its power ; third, that Congress had 
exclusive power in still other cases whether it exercised 


that power or not.®® These rules in themselves show 
the difficulty of reconciling the dual sovereignty, a prob- 
lem that only the bar and bench could solve. In fact, 
in this very present year, 1922, the Supreme Court has 
rendered the momentous decision that Congress may 


50. McCulloch v. Maryland, 4 Wheat. 316 (1819), where a tax was 
levied by a State on a local branch of the Bank of the United States. 

51. Weston v. City Council of Charleston, 2 Peters 449 (1829); 
Bank of Commerce v. New York City, 2 Black 620 (1862); The Banks 
v. The Mayor. 7 Wall. 16 (1868). Cooley, Constitutional Law, 3rd 
ed., p. 61; Cooley, Taxation, Srd ed., pp. 129, etc. United States v. 
Railroad to. 17 Wall. 822 (1872); Pollock v. Farmers L. etc. Co., 
157 U. S. 429, 459 (1895); Mercantile Nat. Bank v. New York, 121 
U. S. 188 (1886). A State may tax bonds owned by its citizens 
issued by another State, one state being foreign to another 
in this respect. Bonaparte v. Tax Court, 104 U. S. 598 (1881). 
A State, however, cannot require one of its own corporations to 
deduct a tax from the interest on its bonds owned by non-residents. 
Case of the State Tax on Foreign-Held Bonds, 15 Wall. 300 (1872); 
Railroad Co. v. Jackson, 7 Wall. 262 (1868). Inheritance taxes are 
different, the tax being on the privilege of transmittal and not on the 
property @ansmitted Hence a federal inheritance tax may cover 
State bonds. Plummer v. Coler, 178 U. S. 115 (1900), 
inheritance tax may cover federal government bonds. 
Ward, 178 U. S. 139 (1900). 

52. 37 Cyc. L. & Proc. p. 880. The federal goyerament can no 
more tax the income on state and municipal bonds than a state may 
tax the income on federal bonds. In fact, such a. tax would practi- 
cally be a tax on the bonds themselves, because whatever the rate of 
interest the issuing price would be less with the tax than without it 
and the difference would be the same as a tax on the bonds them- 
selves. This, of course, pertains to future issues. An amendment to 
the Constitution is now proposed to allow the federal government to 
tax income from State bonds. The States are unlikely to consent 
because (1) it would merely increase the rate of interest on State 
and municipal bonds and make a gift of that increase to the federal 
government; (2) the States would demand reciprocity, i.e., the right 
to tax income on federal bonds. Even reciprocity would , a inequality. 
For instance, the income tax in New York State may 3%: the 
federal income tax runs up to 50%. The people ~ Poy less public 
expenditures and less taxation, instead of more. Exemption of State 
bonds from the federal income tax enables and encourages the States 
to issue bonds for motor truck roads, thereby rendering the public less 
dependent on the railroads—very important in an emergency. 

53. Munn v. 94 U. S. 118 (1876) and various other 


cases in that same 
Minnesota, 134 U. S. 418. 


54. Chicago M. 
55. Covington etc S. 204 (1894). 


Judson on Interstate Commerce, 


and a State 
Murdock v. 


Illinois, 
volume. 
& St. P. Ry 
Bridge Co. v. 
8rd ed. 


Co. v 
Kentucky, 154 U. 
$§24-42. 


override state statutes, state commissions, state deci- 
sions and state contracts relative to intrastate traffic, 
where interstate traffic is interfered with. This fol- 
lows the decision of that court in the Shreveport case.** 
There are other illustrations. New York State 
granted to Fulton, the inventor of the steamboat, a 
monopoly of navigation on the Hudson River. The 
Supreme Court held the statute void, as an unconstitu- 
tional interference with interstate commerce.** A State 
assumed the power to regulate interstate rates which 
involved intrastate rates as a part of the route, but the 
Supreme Court held that this a State could not do.* 
“Due process of law”® is construed as prohibiting 
Congress itself from impairing the obligation of its 
own contracts,’ although that prohibition in express 
words applies only to the States.** The federal gov- 
ernment has no police power, but the principles of the 
police power are followed in applying “due process 
of law.”® 
This bewildering maze and labyrinth of constitu- 
tional law is something new in the world. It has sup- 
planted the divine right of kings. It has arisen from 
the American dual sovereignty and is the guardian of 
that dual sovereignty. It has piloted the two ships 
of state, state and federal; otherwise they would have 
collided and sunk. It is at once a vindication of the 
American bar and a challenge to it to live up to its 
principles. It is no occasion for smugness. It is a call 
to combat. It is an alarm bell that any decadence in 
the profession imperils the public safety. It is a sum- 
mons to the American Bar to put itself in order and 
keep itself in order. It demands character, learning 
and business ethics—ethics to temper the industrialism™ 
of the age. And the courts will do their part. They 


56. Railroad Comm. of Wis. v. C. B. & Q. R. R., 42 Supr. Ct. 
Rep. 232 (1922), the court saying: “Commerce is a unit and does not 
regard state lines, and while under the Constitution, interstate and 
intrastate commerce are ordinarily subject to regulation by different 
sovereignties, yet when they are so mi together that the supreme 
authority, the Nation, cannot exercise complete effective control over 
interstate commerce without inciden regulation of intrastate com- 
merce, such incidental regulation is set an invasion of state authority 
or a violation of the proviso. he affirmative power of Congress 
in developing interstate commerce came is clear. In such develop- 
ment, it can impose any reasonable condition on a State’s use of 
interstate carriers for intrastate commerce, it deems necessary or de- 
sirable.” This decision also held that not even a contract between 
a state and a railroad company as to intrastate passenger rates was any 
defense. 

57. Where a state commission has reduced the intrastate rate of 
a railroad so as to discriminate in favor of points within the state as 
against points outside of the state, the Interstate Commerce Commission 
may order that railroad to abolish the discrimination by lowering its 
interstate rate, or by partly lowering its interstate rate and pert 
raising its intrastate rate, or by raising the intrastate rate alone. 
ton etc. Ry. v. United States, 234 U. S. 342 (1914). See also Ameri- 
can Express Co. v. Caldwell, 244 U. S. 617 (1917), and Illinois Central 
R. R. Co. v. Public Utilities Comm., 245 U. S. 493 (1918). 

58. Gibbons v. Ogden, 9 Wheat. 1 (1824).. 

59. Wabash etc. Ry. Co. v. Illinois, 118 U. S. 557 (1886). 

60. Fifth Amendment. 

61. Sinking Fund Cases, 99 
Northern Pacific Ry. Co., 256 U. S. 
wie, as to contracts between individuals. Legal Tender Cases, 79 
U. S. 457 (1s7e). at p. 547, and see dissenting opinion at p. 580. “Due 
process of law” under the Fifth Amendment applicable to Congress 
does not give “‘ protection of the laws,” the same as under the 
Fourteenth Amen =a applicable to the States, in . =< of taxation 
at least. La Belle Iron Works v. United States, 256 U. 377 (1921, 
at oe. 392, 393. Chief Justice White in Brushaber v, Wdion Paci 

o., 240 U. S. 1 (1916), said (p. 24): “So far as the due 
aS y °F of the Fifth Amendment is relied upon, it suffices ‘0 
say that there is no basis for such reliance since it is equally well 
settled that such clause is not a limitation upon the taxing power 
conferred upon Congress by the Constitution; in other words. chat the 
Constitution does not con with itself by conferring <zun the one 
hand a taxing power and the same power away on the other 
by the limitations of the due process clause,” subject, however, to 
there being no arbitrary ye of Leet by a gross disregard 
of classification producing gr i would seem 
to render Congress ioemeenibte in other deutens also and is not 
very a 
section 10 


63. Hoke v. United States, 227 U. S. 308 (1913), where the 
court said that Congress in exercising its power over interstate com- 
merce “may adopt not only means necessary but convenient to its 
exercise, and the means may have the quality of police regulations.” 


U. S. 718 (1878); United States v. 
51 (1921). But the rule is other- 
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are the finished product of the bar, elevated to the 
bench to personify the law. 


VI 


The responsibility of the American Bar is very 
great. This country is a country of diversified cli- 
mates and many-sided characteristics of its people. 
Moreover, it is continually taking on new burdens in 
the way of protectorates over Central and South 
American countries and in the West Indies and in the 
Pacific Ocean. A great war has taken place and the 
exercise of the federal powers has reached propor- 
tions never before dreamed of. Two amendments to 
the Constitution have added to the federal powers, one 
as to the income tax and the other as to prohibition. 
Both touch closely the daily life of the people. 

In the conflict of interests of different sections 
there looms always the danger of the nation falling 
apart, the same as threatened the latter days of the 
Roman republic. That republic was finally held to- 
gether by the despotism of the Czsars and the sacrifice 
of democratic institutions. These institutions had 
broken down and were no longer capable of maintaining 
law and order. History will repeat itself. The Amer- 
ican republic will fall apart, or a new Cesar will seize 
the power and rule by force, or the American Bar will 
be needed to hold the republic together without sacri- 
fice of its democratic principles. De Tocqueville saw 
this when he said,** “I cannot believe that a republic 
could subsist at the present time, if the influence of 
lawyers in public business did not increase in propor- 
tion to the power of the people.” 

Storm and stress is the life of Washington, and 
in the conflict of sections and the clashing of inter- 
ests the bar will have to be the steadying, compromis- 
ing, conservative power. This will be no easy mat- 
ter when the country has a population of five hun- 
dred millions of people. Lord Macaulay in his cele- 
brated pessimistic letter in 1857 said: 

It is quite plain that your Government will never 
be able to restrain a distressed and discontented major- 
ity. For with you the majority is the Government, and 
has the rich, who are always a minority, absolutely at 
its mercy. 

Here will be, I fear, spoliation. The spoliation will 
increase the distress. The distress will produce fresh 
spoliation. There is nothing to stop you. Your Con- 
stitution is all sail and no anchor.® : 

Macaulay was a brilliant writer but not much of 
a statesman or seer, and his direful prediction has 
come true only with that most despotic of all goyern- 
ments—Russia. Moreover, Macaulay neglected to 
mention that a republic has dangers from the rich as 
well as the poor, as, for example, in the closing days 
of the Roman republic when the rich by monopolizing 
the land to the exclusion of the poor and working 
that land by slaves, eliminated the independent yoe- 
manry, thereby leading to the downfall of the republic. 
In America spoliation is not possible while the agri- 
cultural class controls, and wealth is not dangerous 
unless and until it changes, controls or eliminates that 
class. Ignorant and arrogant wealth is more danger- 
ous than intelligent wealth, because the former de- 
stroys character, while the latter tends to improve it. 

It is true that there is danger always to a republic 
both from the very rich and the very poor. There the 
capacity of the American Bar will be tested and its 


64. Part I, ch. ¢, p. 301. 


65. Macaulay’s Life and Letters, Trevelyan, $d Ed., Vol. 2, 
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character will determine the issue. If the bar is de- 
termined that law and order shall prevail and that 
the laws shall reflect enlightened public opinion, then 
the menace of local disturbances, class selfishness and 
foreign propaganda will merely quicken the public 
conscience. But if the bar fails chaos will come. 

De Tocqueville describes the legal profession as an 
intellectual aristocracy.** An aristocracy it is not. It 
has no titles, no privileges and knows no law of de- 
scent. Its ranks are open to the humblest of mankind, 
who has intellect and character. 

Intellectual it is. It is no profession for the 
stupid, the indolent or the ignorant. In Emerson’s 
forceful language, it is “a profession which never 
admits a fool.” Its successes are earned and 
its activities many-sided. It leads into all other 
occupations ; no other occupation leads into it. There 
are few who tread its hot and dusty highway 
from end to end, but those few mould public opinion 
instead of following it. The public is no longer 
keenly interested in speeches in courts and legislative 
halls, but the personal influence of lawyers in every 
town and in counsel was never before so great. Judg- 
ment is more important than words. Formerly this 
country was about ninety per cent agricultural as 
against about thirty per ~cent now, and the centre 
of intellectual activity was in Congress and the courts 
—guided by lawyers; today we have great corpora- 
tions, absorbing the talent of the country—counselled 
by lawyers. The power of the American Bar is un- 
organized and unseen, but upon it depends the conti- 
nuity of constitutional government and the perpetuity 
of the republic itself. Bacon said “I hold every man 
a debtor to his profession; from the which as men of 
course do seek to receive countenance and profit, so 
ought they of duty to endeavor themselves by way of 
amends to be a help and ornament thereunto.” 

The rule of reason of Chief Justice White, the 
Time Spirit of Goethe, the movements of the age, 
pressed forward by the thinkers, formulated by the 
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66. De Tocqueville says (Part I, ch. 16, p. 304): “The more we 
reflect upon all that occurs in the United States, the more shall we 
be persuaded that the lawyers, as a body, form the most powerful, if 
not the only counterpoise to the democratic element. In that country 
we perceive how eminently the legal profession is qualified by its 
powers, and even by its defects, to neutralize the vices which are in- 
herent in popular government.” He further says the American lawyers 
are “a sort of privileged body in the scale of intelligence,” of which 
they are well aware and that they have “a certain contempt for the 
judgment of the multitude,” and that “they, like most other men, are 
governed by their private interests and the advantages of the moment”; 
that “in a community in which lawyers are allowed to occupy, without 
opposition, that high station which naturally belongs to them, their 
general spirit will be eminently conservative and anti-d@mocratic.” 
He also says (p. 300): “The profession of the law is the only aristo- 
cratic element which can be amalgamated without violence with the 
natural elements of democracy, and which can be advantageously and 
permanently combined with them.” He further says (pp. 305, 806): 
“As the lawyers constitute the only enlightened class which the people 
do not mistrust, they are naturally called upon to occupy most of 
the public stations. They fill the legislative assemblies, and they 
conduct the administration; they consequently exercise a powerful in- 
fluence upon the formation of the law, and upon its execution. . . 
The lawyers of the United States form a party which is but little 
feared and scarcely perceived, which has no badge peculiar to itself, 
which adapts itself with great flexibility to the exigencies of the time, 
and accommodates itself to all the movements of the social body: but 
this party extends over the whole community, and it penetrates into 
all classes of society; it acts upon the country imperceptibly, but it 
finally fashions it to suit its purposes.” 

De Tocqueville’s statement that the American bar has contempt 
for the judgment of the plain people is incorrect. Whatever may have 
been the situation in 1835 when De Tocqueville wrote, that certainly 
is not the situation today. American lawyers know that in every great 
national emergency and on every great national question, the intuitions 
and instincts of the plain people have found the right way; and 
where they (the plain people) had no leader they produced one out of 
obscurity, such as Lincoln the lawyer, and when diplomacy failed they 
produced soldiers whose valor has not been surpassed since 
conquered Gaul. 
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Jurisprudence Is Arriving at Position that Former Notions of Certainty and Finality in 
Law Were Based Largely on Psychology and Philosophy No Longer in 
Vogue, and That These Qualities Are Not Possible or 
Even Desirable 





By E. F. ALBERTSWORTH 
Professor of Law, Western Reserve University 


Heracleitus, as he sought to solve the €nigma 

of existence." Some two thousand years 
afterward Wundt said, “Law is always in a process of 
becoming, variable as man himself? The age-long 
quest for certainty in solving the deepest problems of 
existence has likewise found expression in the field of 
law. For law, controlling external conduct as religion 
does the motives, plays a large role in solving life’s 
problems; and if law could be made certain and final 
it was believed that it would the better serve as a 
panacea for life’s ills. That on the contrary, certainty 
and finality in law are not possible nor perhaps even 
desirable if mankind is to attain its highest good ap- 
pears to be the dominant point of view today ; and that 
a different notion prevailed so long, has been due 
largely to conceptions based on a psychology and 
philosophy which are no longer in vogue, are the po- 
sitions to which present jurisprudence is arriving. 

In primitive times, when law was thought to be 
divine revelation not differentiated from religion, cer- 
tainty and stability were believed to belong inherently 
to it. Early notions of the nature of the Absolute, al- 
though apparently unconscious of the contradictions 
involved, postulated at the same time anthropomor- 
phism on the one hand, which involved the concept of 
change, and stability and unchangeableness on the 
other. Later when law and morals were yet identified 
and when absolute and external standards of ethics 
prevailed, it was believed that law was equally certain 
and demonstrable as the accepted standards of right 
and wrong. And even in more modern times, before 
the rationalism of the eighteenth and nineteenth cen- 
turies had overthrown the notion of authority in all 
spheres, certainty and stability were regarded.as the 
very essence of law itself. The early Puritans object- 
ed to courts of equity because the chancellors in apply- 
ing equitable principles according to their consciences 
—which were said to vary as the length of each chan- 
cellor’s foot—brought uncertainty into the law;* the 
paramount desire of the times was uniformity, predi- 
cability, and certainty in the law, often regardless 
whether justice in concrete causes did not result. 

This commonly-accepted notion that law must be 
certain was not confined merely to speculation about 
the law, it was to be found in other spheres of thought 
and reflection. At the zenith of Greek speculation, with 
Plato and Aristotle, the problem of reconciling change 
and permanence received its solution by postulating 
change of the world of sense experience, which was 
thought to be of a lower order of reality, while perma- 
nence was affirmed of the ideal or mental world, con- 
sidered to be the true or more perfect reality—a view 


66 A LL things flow,” said the Greek philosopher 


1. Windelband, A History of Philosophy, p. 85. 

2. Ethik, 2nd edition, p. 666. 

8. Fisher, The Administration of Equity Through 
Poran, je Pennsylvania, Select Essays in Anglo-American Legal 
tory, , 810. 
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not so far removed from that of Bertrand Russell 
today in “Mysticism and Logic.” With the Greeks, 
therefore, justice and law were placed in this higher 
realm of rationality and certainty, and the objective 
was to make the changing world of experience conform 
as nearly as possible to the ideal standard of justice 
and law inherent in the minds of all rational human 
beings. The Semitic social mind, covering the periods 
of the Old and New Testaments and the Apocalyptic 
literature of the Early Christian Church, did not differ 
essentially from the views of law held by the Greek 
social mind ; there was the unchangeable Absolute and 
the law which emanated directly or indirectly through 
the rationality of human beings. Law was certain and 
fixed because it played a large role in some plan or pur- 
pose of the Deity who would eventually be revealed in 
some catastrophic, cataclysmic fashion, when law had 
completed its purpose. 

In the Middle Ages, when the feudal social mind - 
of fixed law was dominant, and when Thomas Aquinas 
building upon Aristotle and Augustine secured control 
over men’s minds, the conception of law as stability 
and teleological still reigned ; the great heresy in philos- 
ophy was Nominalism, because it placed reality in 
the changing, finite concrete rather than in the unchang- 
ing, infinite universal, where Aristotle and the school- 
men placed it. And in the sixteenth century, when it 
appeared as if religious wars would destroy civilization 
itself and when as a result the quest for certainty be- 
came more insistent and a ing, Descartes sought 
to perfect a philosophy which should be as certain as 
mathematics, self-evident to the reason, clear and 
beyond dispute. In this scheme, the Absolute was to be 
proved to exist with the same certainty and demon- 
strability as the Ego itself; and from these two exist- 
ences, the reality of all other doctrines and institutions 
of the status quo or existing social order. The thought 
of the times took naively for granted that the universe 
was a closed system whose component parts were 
rationally bound together like a well-ordered mech- 
anism and that logic and rational speculation were not 
only the most capable but the only means of solving 
the problems of life and existence. Juristic thinki 
came under the influence of this world-view; logi 
reasoning, divorced from reality, was thought by the 
courts to bring justice; equitable maxims 
blithely and abstractly, often decided most difficult 
cases. 

That this con 
so long is attributable partly to the su 
from the three great authorities of the Middle Ages 
the Bible, Aristotle, and Justinian—which endured 
even into the sixteenth century. It has already been 
pointed out in what manner the first two authorities 
served to bolster up the inherited view regarding the 
finality and certainty of law; a similar result was 
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reached under the commanding influence of the 
Digests and Code. But eventually when Conring over- 
threw the statutory authority of the Corpus Juris, by 
showing that the Holy Roman Empire was. not an 
apostolic succession of Justinian’s empire,* men’s minds 
were no longer enslaved by the authority of Justinian’s 
laws, and were accepted only as these conformed to the 
sense of reason and justice held by all men. And after 
Grotius began his monumental labors in international 
law, by attempting from the unaided reason to con- 
struct a law of nations, it began to be doubted whether 
certainty or finality would be possible at all in law; 
the abstract reason of the abstract man was found to 
diverge on many sides. 

With regard to the Common Law it may be said 
that here also for long time the notion of a stable, 
unchanging law prevailed. In such a unified social 
group as early England, where only one high court 
settled the question as to what the law was, there did 
not arise the contrariety of judicial decision which 
obtains in present-day America with its rapidly devel- 
‘oping body of law in forty-eight part-sovereign states. 
Hence as a result one of the strongest factors in bring- 
ing about divergence of view regarding the nature of 
law did not exist, nothing such as led Pascal to exclaim 
“truth on one side of the Pyrenees, error on the 
other.”* There was no thought-provoking situation as 
prevails today in America when a state court and a 
federal court in the same jurisdiction reach contradic- 
tory conclusions with reference to what the common 
law is or should be, each equally logically demon- 
strated; nor those situations where the highest state 
court reverses itself, at times because of a changed 
personnel of the court. For in England the theory of 
the House of Lords as a judicial body was that it did 
not reverse its holdings, but that in the social interest 
it was bound by them.’ On the other hand, in America 
because of the power exercised by courts over uncon- 
stitutional legislation—a power which did not obtain 
in England—enabling them to call in question the will 
of the sovereign, a view arose in American legal 
philosophy that only a court decision was law and a 
statute only a source of it. This view of Gray was 
carried to its reductio ad absurdum by W. Jethro 
Brown, another Analytical jurist, in holding that con- 
sequently there was no law at all; for a particular 
decision bound only the immediate parties and their 
privies and was not law for the rest of mankind within 
the jurisdiction, as the court might later reverse itself.° 
Whatever criticism may be made of this conclusion, 
it is, nevertheless, true that one’s conception as to 
the nature of law will be colored by the actual situ- 
ation in the existing law with which he is dealing. In 
French and German law, to mention only the most 
striking examples, the judges are expressly prohibited 
from creating a body of precedents to govern their 
subsequent action, either because it would bring stag- 
nacy and inertia into the growth of the law or that it 
would be usurping the power of the law-making 
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.branch.° That this situation has led some com- 
mentators on the codes of the Civil Law to take the 
view that law is uncertain and continually in process 
of development, is at least natural.'* Hence it seems 
to follow therefore that from the standpoint of the 
Common Law most of the liberal and advanced legal 
philosophy comes not from English sources, but from 
American, French, and German. If the conservative 
common law lawyer or judge, then, reacts unfavorably 
to a conception of law as not perfect or final, but in 
development, dependent largely upon convenience or 
utility, the psychology is more explicable ; the environ- 
mental stimuli have not been present in his world of 
thought and action.’* 

Another factor which made for delay in recogniz- 
ing that law was in ceaseless change varying with each 
generation as its needs and views of social ends 
changed, was the commonly-accepted viewpoint of the 
judges themselves that they were, when deciding a case, 
merely finding or discovering the law, not creating it. 
The historically-minded jurist, looking at law as a 
product of the practice of peoples in the past, con- 
strued statutory innovations as merely stating the pre- 
existing law. Instances of this reaction against change 
and fluidity are so numerous and well-known that it is 
unnecessary here to enlarge upon them. Moreover, 
the natural law jurist closely related in viewpoint to 
the historical jurist, looked at the Common Law as 
identical with the law of nature itself, having universal 
validity for all peoples and all times. That one should 
not be liable unless he were at fault seemed to these 
jurists both a principle of sound reason as well as of 
the revered Common Law. Hence both schools of 
jurists by their opinions and decisions perpetuated the 
viewpoint that law was fixed and certain, discoverable 
either by rational speculation with reference to the 
nature of man or from the previous practices and 
customs of peoples. 

In the eighteenth and greater part of the nine- 
teenth centuries, when the notion of individual liberty 
was the dominant viewpoint in all spheres of thought 
and action, the nature of law was likewise believed to 
include certain and absolute provisions with respect to 
these desired social ends, Even if all the wants of men 
were not completely realized, as appears the growing 
conception today, the men of that age reasoned that if 
law gave a maximum of liberty and freedom it was 
meeting its larger function ; if less law instead of more 
law gave it, so much the better. The premise of “the 
liberty of each limited only by the like liberty of all” 
was thought to be the essence of law itself; there was 
no belief that some other age or generation might doubt 
this apparently self-evident truth and prefer instead to 
realize some other social desire regarded of greater 
worth. Consequently again the view was perpetuated 
that law was certain in that it led to freedom and indi- 
vidual self-assertion. The viewpoint of men still was 
that of a fixed, unchangeable law, because of a fixed, 
unchangeable goal or end, determined by a fixed, 
unchangeable universe. The universe was predeter- 
mined in itself ; so also man and the law as parts of it. 

Finally the theological inheritance of the judges 
of England in the middle ages and in more modern 
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times, especially during the great religious upheavals 
of the sixteenth and seventeenth centuries, must not be 
minimized in seeking to understand why the notion of 
finality of law obtained for so long. Being in most 
instances adherents of the Established Church, familiar 
with the doctrines and teachings thereof, the judges 
were quite naturally controlled in their views as to the 
nature of law by the religious atmosphere which they 
absorbed ; just as they were similarly influenced with 
regard to labor unions and combinations of labor 
because of the class from which they largely originated. 
I1ence whether the positive law was understood by 
them to be deducible from the Mosaic moral code, an 
external manifestation of a divine purpose, or whether 
law was conceived to be that which the Church itself 
promulgated or interpreted, the ideas of certainty and 
finality were closely bound up with it. The ideal 
society was believed to be in the past, not in the pres- 
ent; law and the state were regarded as necessary evils 
for a temporary existence in preparation for an other- 
worldly, more perfect existence which would not be 
the result of human achievement. The conception of a 
developing society in which the law was an ever- 
variant means of realization was entirely absent. 
Whether this latter idea would ever have arisen to 
command the minds of men today if thé Bible or 
Church had been accepted as sole authorities in all 
fields of knowledge instead of restricted to religious 
matters exclusively, is indeed very questionable."* 

Today, however, whether wisely or unwisely, the 
old conception of a law certain and final is gradually 
being challenged ; that law is in itself inherently just 
or right is believed by some jurists and philosophers to 
be untenable ; that on the contrary, law is beginning to 
be regarded as that which will most conveniently meet 
the largest number of wants with the least sacrifice of 
others, is coming to be gradually accepted. How this 
viewpoint has arisen is not very difficult to explain. 
Our whole outlook of life and the universe as an object 
of reflective thought has, within comparatively recent 
times, either completely changed or been profoundly 
modified. The prevailing conception, whether right or 
wrong, regards our world and its life not as static, but 
as relative, undergoing eternal change and develop- 
ment. In no field of knowledge do absolute, perfect, 
or final conceptions or dogmas reign.'* Even theology, 
like law one of the most conservative pursuits of man, 
has in many directions completely changed its doctrines 
and viewpoints. Regarding theology as merely the 
intellectual formulations or explanations of an age or 
group, which vary with widef knowledge and deeper 
reflection, some liberal theologians hold the view that 
no perfect dogma or doctrine has yet appeared among 
men. Science likewise, in many of its once-regarded 
fundamental premises, has come to the conclusion that 
a large body of its knowledge is relative and subject to 
change, because it depends upon a wider sense experi- 
ence and-empirical observation which of necessity can- 
not be universal.’® 

It is not difficult to find the factors or influences 
which have created this general outlook upon life and 
which in turn has profoundly modified our view as to 
the nature of law. Going back only to the more recent 
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past for these influences, it must be admitted that a 
very prominent one in creating our thought atmosphere 
has been the philosophical activity of Immanuel Kant. 
While his intellectual labors were confined largely to 
epistemological problems, endeavoring to work out a 
theory of knowledge, the results in other fields of 
human activity were stupendous and far-reaching.’* If 
the mind or knowing instrument in working on the 
crude data of sense experience really made its own 
laws and created its own rational universe, then the 
law also must be a product of the best human thought 
working on a ceaselessly changing sense experience ; 
and, though Kant attempted by his moral imperative 
to generalize a law of human conduct, it could never 
be realized in actual life because it was continually 
limited by the fluctuating experience on which it oper- 
ated. Moreover in the thought of Kant, the mind 
colored everything which entered into it from the ex- 
ternal world; hence we could not be certain that that 
law which we thought to be perfect was not after all 
due to our own antecedent or apriori point of view, 
and as the latter was not the same in all men we were 
again led into the agnostic position that the law was 
neither final nor absolute. 

When Kant sought to define the nature of law as 
he conceived it, he quite naturally stated it in terms 
of freedom and liberty; for not only was this the 
objective of the dominant thought of the times, but a 
great problem further was, how to reconcile liberty 
with the requirements of authority and law.’ His 
solution was that the highest liberty and individual 
freedom come through law, which by the protection it 
throws about the weak prevents the strong from de- 
priving them of their liberty. In all this generalization, 


however, Kant because of his epistemological view- 
point was not able to define an eternal, unchangeable 


law; at most his was only a philosophical principle. 
And principles and standards, in which most of our 
present-day law consists, are of necessity never, unlike 
rules, final or certain; the differences are those of 
degree and not of kind. 

While the influence of Kant was stupendous in 
causing a revolution in human thought as Copernicus 
did in astronomy, it must not be forgotten that this is 
likewise true of the influence of other great philoso- 
phers and scientists who were contemporaneous with 
or followed Kant. Whether the effect was directly 
upon law itself, or indirectly os * other fields of 
intellectual pursuit and inquiry, the ferment in thought 
created by them was provocative of change in general 
and a reconsideration of inherited conceptions. Spinoza, 
holding to a metaphysical dualism of the Absolute as 
at least thought and extension, believed it impossible 
with any certainty to advance further in speculation ; 
and his agnosticism left the whole question as to the 
nature of the Absolute unsettled. As a consequence, 
law lost its sanctions of finality in the minds of those 
thinkers who believed its very nature depended on the 
nature of the Absolute. The scepticism of Hume led 
to a similar negative result. On the other hand, the 
profound philosophic work of Hegel, with his view of 
incessant change as the very essence of all reality, of 
necessity led to the view that law also was in a con- 
tinual process of becoming. The trinitarian formulae 
of thesis, antithesis, and synthesis are significantly in 
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point today in analyzing for us the nature of the 
judicial process itself ; for beginning with the inherited 
rule or principle in the law, we question its function for 
the new world of today ; and in case this new viewpoint 
is adopted—the antithesis—and later also found to be 
inadequate, judicial thought moves to a new and higher 
synthesis in combining the old and the new views or 
doctrines. Law is thus seen to be undergoing creative 
evolution and this because its nature is declared to be 
so ; finality and absoluteness are wanting. 

In more modern times, Henri Bergson, in his 
work “Creative Evolution,” and William James, in “A 
Pluralistic Universe,” with their ideas of a finite God 
struggling with a gigantic universe in continual process 
of creation, likewise called in question the possibility of 
reaching finality or certainty in any field of human 
endeavor; and of necessity, law as a means in this 
process of adapting man to man could not have reached 
its final form. Lastly, Darwin’s influence and that of 
other evolutionists and scientists, must not be over- 
looked as the law has been influenced by them; for if 
law was only a means of adapting man to his environ- 
ment, or of legalizing the struggle for existence, and 
as both man and environment were continually evolv- 
ing, so also the law was not final either in its doctrines 
and institutions or its ends.**. 

Another factor which has emphasized the belief 
that in reality the nature of law is not absolute nor 
final, has been the growth in recent times of a clearer 
understanding with reference to the nature of the judi- 
cial process. It has been seen that this is not merely 
a discovery of pre-existing law as set forth in prece- 
dents or practices of peoples, but that it is at the same 
time quite often creation of law, according as the judge 
consciously applied the methods of analogy, logic and 
sociology. This fact, that the judge actually legislates 
and more especially so where the statutory law is 
silent, has of necessity led to a perpetuation of the con- 
ception that law cannot be final; uncertainty and con- 
tinual change are sure to result. In the words of Mr. 
Justice Cardozo: 

I was much troubled in spirit, in my first years 
upon the bench, to find how trackless was the ocean on 
which I had embarked. I sought for certainty. I was 
oppressed and disheartened when I found that the 
quest for it was futile. . . . As the years have gone 
by, and as I have reflected more and more upon the 
nature of the judicial process, I have become reconciled 
to the uncertainty, because I have grown to see it as 
inevitable. I have grown to see that the process in its 
highest reaches is not discovery, but creation; and that 
the doubts and misgivings, the hopes and fears, are part 
of the travail of mind, the pangs of death and the pangs 
of birth, in which principles that have served their day 
expire, and new principles are born.” 

A further analysis of the judicial process has 
shown that behind the reasoning of the court in its 
opinion there was often an “inarticulate major 
premise” of the individual judges with reference to 
views of social policies, even though the opinion itself 
was couched and stated in logical form. Mr. Justice 
Holmes has expressed this idea as follows: 

Behind the logical form lies a judgment as to the 
relative worth and importance of competing legislative 
grounds, often an inarticulate and unconscious judg- 
ment, it is true, and yet the very root and nerve of the 
whole proceeding. You can give any conclusion a 
logical form. You always can imply a condition in a 
contract. But why do you imply it? It is because of 
some belief as to the practice of the community or of 

18. Berolzheimer, 
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a class, or because of some opinion as to policy; or 
in short, because of some attitude of yours upon a mat- 
ter not capable of exact quantitative measurement, and 
therefore not capable of founding exact logical con- 
clusions.” 

Quite pertinently, therefore, Mr. Holmes asks why 
a false and injurious statement is privileged if honestly 
made in giving information about a servant; or why a 
man is at liberty to set up a business for the purpose of 
ruining his rival by underselling him? The answer to 
both questions must be that there is a belief on the 
part of the judges that a social interest is subserved in 
each case, but that “such judgments of relative impor- 
tance may vary in different times and places,” and that 
therefore “certainty is an illusion, and repose is not the 
destiny of man.”” 

A similar view has been expressed, though perhaps 
overaggerated, by the French jurist Saleilles, in these 
words: “One wills at the beginning the result; one 
finds the principle afterwards; such is the genesis of 
all juridical construction.”** While this position may 
be open to question especially in those situations where 
the legislature has definitely given utterance to its will, 
it is likely to be largely true in judicial legislation—in 
the gaps or interstices of the law—particularly where 
the court consists of liberal-minded judges, to whom 
precedents are only persuasive guides to decision and 
not imperative masters. 

Whether or not one agrees with the viewpoint that 
law cannot be final or certain and prefers to repose in 
his inherited conceptions, the fact nevertheless is that 
this is the present tendency. Law is no longer thought 
to embody certain fixed, eternal principles which need 
only to be stated to command the assent of men; this 
view assumes a unified group governed by absolute and 
external moral standards in place of an heterogenous 
social group with an atomistic ethics; it further 
assumes the existence of a monistic, rationally-possible 
universe, capable of understanding by the mind, which 
is out of harmony with the pluralistic, agnostic notion 
of today. On the contrary, at present the legal 
philosophic thought looks at law as largely the expres- 
sion of a compromise between conflicting social inter- 
ests, based upon convenience and utility, in order to 
realize through law as many wants as possible with the 
least waste of others. In view of the fact that once 
labor combinations were in the Common Law thought 
to be illegal per se, what inherent reason can be found 
to explain why today there are prohibitions placed on 
federal courts fotbidding the issuance of injunctions 
against labor unions where the controversy grows out 
of a trade dispute? Or, in principle, what abstract 
justice is there in exempting labor unions from all tort 
liability growing out of trade disputes, as the English 
Trades Disputes Act of 1906 has apparently done? 
That unions think there is abstract justice and that 
some employers deny it, is only to be expected. And 
that some American courts think such innovations are 
not inherently or abstractly just, is to be seen in some 
of their decisions within the immediate past; but these 
decisions likewise are grounded upon views of social 
policies which, as before stated, only serve more 
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I. THE SACCO-VANZETTI CASE 





By Howarp L. Sresprns* 


N attempting to give you my impressions of the hotly 
disputed Sacco-Vanzetti case | am caught between 
Scylla and Charybdis. If I incline toward the lib- 

eral view that these men were convicted by atmosphere 
and not by evidence then I am a “Red” and ought to be 
deported. If on the other hand I support the conten- 
tion that they were justly found guilty of murder in the 
first degree, the Black Hand may get me. 

Why was it that the murder trial of two Italian- 
Americans, one a shoe factory worker and one a fish 
peddler, should not only be followed with intense in- 
terest throughout our own country but should bring 
about bomb explosions throughout Europe, threats to 
American ambassadors, strikes and boycotts in South 
America, hundreds of protest meetings and wide- 
spread efforts to obtain a new trial or a reversal of the 
verdict? Why should this case be linked by the labor- 
ing classes with the Haymarket hangings, the Dreyfus 
affair and the Mooney case? Few trials in Massa- 
chusetts have aroused more interest outside the juris- 
diction, and the salient points of the case we shall try 
to examine. 

April 15, 1920, a $15,000 payroll was being carried 
through the streets of Seuth Braintree by Frederick 
Parmenter, a shoe factory paymaster, and Alexander 
Berardelli, a guard. Midway between bank and fac- 
tory two bandits sprang suddenly forward; paymaster 
and guard were laid low by bullets. An automobile 
with three accomplices drew up just then. The money 
was hustled into the car and the five sped away at high 
speed, firing several more shots as they went. All this 
occurred in mid-afternoon in the center of a populous 
factory town. 

Three weeks afterwards Nicola Sacco, a shoe fac- 
tory worker, and Bartolomeo Vanzetti, a fish peddler, 
were arrested as suspicious characters. Two days 
later they were definitely charged with the South 
Braintree murders and on May 31, 1921, they were 
placed on trial before the Massachusetts Superior 
Court. Were these two men the bandits who slew 
Parmenter and Berardelli or were they not? The case 
turned on personal identity and so far was not ma- 
terially different from the problems with which crimi- 
nal justice has at all times to deal. 

The entire complexion of the proceedings was 
altered, however, by the injection of issues foreign to 
the main point but tremendously vital in themselves. 
Both defendants were admittedly radicals, prominent in 
labor affairs, instigators of strikes, believers in social- 
ism, draft-dodgers, and disseminators of radical litera- 
ture. The post-war drive against alien “Reds” was at 
its height ; the defense claims that Sacco and Vanzetti 
were convicted not by the evidence but by a prede- 
termined prejudice against their views. 

The empanelling of the jury developed into one of 
the most dramatic episodes in the history of Massa- 
chusetts courts. On the third day of the trial a panel 
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of five hundred talesmen was exhausted with only 
seven jurors in the box. Some towns had not revised 
their jury lists for many years; this panel contained 
men past the age limit of sixty-five, men too deaf to 
hear testimony, men with physicians’ certificates that 
they could not stand the confinement of a long trial, and 
men unalterably opposed to capital punishment. 

With the 1 exhausted recourse was had to 
General Laws chap. 234, sec. 7, which provides : 

If, by challenge or otherwise, a sufficient number of 
jurors duly drawn and summoned cannot be obtained 
for the trial of a the court cause jurors to 
be returned from the bystanders or from the county 
at large, to complete the panel, if there are on the jury 
not less than seven of the jurors who were originally 
drawn and summoned as before provided. The jurors 
from the bystanders shall be returned by the sheriff or 
his deputy or by a disinterested person appointed 
therefor by the court, and shall be such as are qualified 
and liable to be drawn as jurors. 

The sheriff was accordingly directed to have two 
hundred additional men in court at ten the next morn- 
ing. The defense objected that they were thus de- 
prived of advance scrutiny of the jurors. Nevertheless 
Judge Thayer ruled that the statute should be literally 
followed and in ten minutes deputies were under way 
in automobiles. Consternation reigned that evening in 
aristocratic Brookline and in other Boston suburbs as 
deputies summoned men right and left for jury duty. 
No written notice was served, only verbal orders to be 
in court at ten next day. A lodge meeting was broken 
up, a band concert lost its audience as if by magic, and 
even Chief Justice Bolster of the Boston Munici 
Court was waited upon by an over enthusiastic p 
server. The 2,000 year old alibi “J have married a wife 
and therefore I cannot come” was not accepted by the 
sheriff, and a bridegroom’s honeymoon plans were 
radically altered. 

Next morning 175 very much disgruntled talesmen 
were on hand. After a session of 1534 hours the 
twelfth juror was mae at 1:30 a.m. Eleven very 
sleepy men were tumbled out of bed and appeared in 
court in picturesque attire that the jury might be im- 
mediately sworn in. The defense again objected to the 
method used and claimed that the last five jurors had 
been “selected” by the sheriff. The latter and his 
deputies went on the stand and all swore that they had 
taken the names from lists and acted in good faith, and 
the Court sustained the prosécution’s contention that 
all inhabitants of the county eligible for jury service 
were “bystanders” within the meaning of the law. The 
assembling of this jury had cost the county $4,200. 

Sunday intervened. Monday was given to an 
automobile trip to the localities involved and Tuesday, 
June 7th, the taking of testimony began. 

The little Boston suburban town of Dedham—not 
appropriately named—gradually took on the appearance 
of an armed camp. The court house was heavily 
guarded and as the issues of radicalism crept into the 
trial the guards were increased and the spectators were 
daily “patted” for concealed weapons. Four offiecrs 
watched the prisoners’ cage and Sacco and Vanzetti 
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were led to and from jail under heavy guard. Van- 
zetti had already begun a state’s prison sentence of 
twelve to fifteen years for an attempted payroll rob- 
bery less successful than the South Braintree affair. 
He had yery recently been convicted on this charge 
despite the testimony of over twenty Italians who 
swore they had bought eels from him on the day in 
question. With that trial we are not concerned in 
this paper, but its shadow hung constantly over the 
proceedings at Dedham. 

.Nearly a month was consumed in the tedious ex- 
amination of over 160 witnesses, 105 of whom were for 
the defense. Attempted identification of bandits, ban- 
dits’ caps, bandits’ guns, and bullets belonging to ban- 
dits’ guns, efforts to break down these identifications, 
and attempts to establish alibis for the defendants, 
occupied the days. The tedium was relieved by the 
inevitable flashes of humor. One Italian fixed the 
exact minute at which he had bought fish from Van- 
zetti by its relation to an operation for appendicitis 
four days afterwards. On cross-examination he ad- 
mitted that the fish might not have caused the appen- 
dicitis and that he had not yet paid for the fish. 

On being positively identified one day Sacco sud- 
denly rose to his feet and said “I am? Take a good 
look! I am, myself?’ At three other identifications 
he smiled apparently undisturbed. Another interrup- 
tion came when the officer who arrested Vanzetti testi- 
fied that the latter had attempted to draw his gun. 
“You’re a liar!” shouted Vanzetti from the cage. 
Nevertheless there was strong testimony that both men 
had attempted to use their revolvers when taken into 
custody. On this and on their admissions of much 
lying to the police was built the prosecution’s theory of 
“conscious guilt” which weighed heavily against the 
defendants. -In fact a depressing feature of the whole 
trial was the amount of previous lying that various 
people admitted without compunction. 

On June 27th the question of evening sessions was 
brought up and the preference of the jury being asked 
the foreman stood up and said “We wish you would 
finish this case and let us go home.” It was decided 
to lengthen the day sessions and sit from 9 a. m. to 6 
p. m. About this time a mysterious bullet crashed 
through the window of a train bringing witnesses, 
newspaper men, etc., from Boston. Om June 30th the 
$50,000 fund of the defense was exhausted, much of 
it having been spent in the earlier Vanzetti trial. From 
several sources $3,650 was quickly advanced and the 
trial went on. 

Rumors that the defendants would appear in the 
witness box brought hundreds of spectators in the early 
days of July, most of whom were turned away. Finally 
on July 5th Vanzetti took the stand. His counsel had 
already sought to establish an alibi covering the move- 
ments of the two men on the day of the crime and 
the night of their arrest. Sacco was said to have been 
in Boston on the day of the shooting, trying to secure 
a passport for Italy, while Vanzetti was covering his 
Plymouth fish route, many miles from the murder 
scene. Each contention was supported by a long string 
of witnesses. On the night of their arrest both men, 
it was claimed, were about to collect and destroy radical 
literature which they feared would ‘get their friends 
into trouble. 

Bartolomeo Vanzetti, a man of some education, 
give his testimony in fairly good English. He spoke 
quietly and without emotion, telling his life history at 
considerable length. Born in Italy 33 years ago, he 


had reached America in 1908, held jobs of various 
kinds, and finally, sick of the confinement of factory 
life, had bought a fish-peddler’s route in Plymouth. He 
spoke of his activities as a labor agitator, of addressing 
meetings of radicals and of his work for the views in 
which he believed. Without a show of feeling he told 
of going to Mexico to escape the draft and of returning 
and moving often to avoid registration. His revolver, 
he said he had bought because of the troublous times. 
The prosecution had contended that this weapon came 
from the dead body of Berardelli, the payroll guard. 
Sacco’s weapon was admitted to be one he had once 
carried as night watchman. The laws of Massachusetts 
forbid the carrying of concealed weapons but do not 
prevent their possession at home. 

Nicola Sacco occupied the witness box the better 
part of three days. In contrast to Vanzetti he was 
the typical Italian, quick, eager, voluble, constantly 
smiling. He testified largely through an interpreter. 
Slightly younger than Vanzetti, he had arrived the 
same year from Italy, in due time had become a skilled 
shoe factory worker, had married, had two children 
and had built up a bank account of $1,500. With Van- 
zetti he had gone to Mexico to escape the draft and 
had lately worked with him among the radical coterie 
in which they numbered their friends. 

Perhaps the high light of the whole trial came 
when Sacco was asked what he meant when he said he 
loved a free country. For ten minutes he earnestly and 
volubly unfolded his philosophy of government. He 
came to America, he said, because he thought here was 
a better chance to develop and get ahead but it was 
not so, he found. There was more money and more 
food but not for the working classes. He thought here 
was freedom of thought, but no, Debs and others were 
imprisoned for their ideas. He had worked beside 
Jews, Irish, Germans, and loved them all. Why should 
he fight them? The war was brought on by the capital- 
its, who wished to make millions on the side. The 
capitalists did not want the workers to be educated. 
“You don’t want our children in High School,” he 
said. “Rockefeller gives a million to Harvard and its 
great, but you don’t want our sons to go to Harvard!” 
Wittingly or not he drove home his point by a refer- 
ence to our oldest University, through which has flowed 
much patrician blood from old Beacon Hill and from 
the fast vanishing Back Bay. 

Sacco also dwelt on his love of books of which 
he possessed more than three dozen, he said. Later in 
the trial he identified 13 volumes all in Italian and most 
of them ultra-radical. On the last day of Sacco’s testi- 
mony complaints arose that the translator was not put- 
ting questions literally and the court interpreter from 
another county with a well known Boston attorney 
were appointed umpires over the translator. Even 
Vanzetti took the liberty of shouting “Wrong” when a 
certain question was put. 

Both defendants .asserted that after arrest they 
were thoroughly grilled on their beliefs but were not 
told for two days that they were wanted for the South 
Braintree murders. This was not disproved by the 
government. They admitted much lying to the police 
and district attorney, claiming they feared deportation 
for themselves and their friends. The prosecution 
maintained, however, that this lying was due to con- 
scious guilt. 

On Monday, July 11th, the defense closed. On 
Wednesday the eight hour arguments of counsel were 
finished, and Thursday at 3 p. m. the jury retired. 
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After five hours of deliberation a verdict of guilty of 
murder in the first degree was returned against both 
defendants. The penalty for this in Massachusetts is 
death in the electric chair. Sentence was not pro- 
nounced, the court instead setting Nov. Ist as the time 
limit for taking an appeal. The seven weeks’ trial had 
cost the county $28,000 while a special fund of $50,000 
had been inadequate for the defense. 

But the matter was not allowed to rest here. The 
conviction was strong in some quarters that these two 
men were being made scapegoats for the whole body of 
alien radicals. A strong defense committee was formed 
and the expected move for a new trial was made. 
Arguments were set down for October 29th. Before 
this date the storm broke. 

Beginning with a bomb explosion in the home of 
the American ambassador in Paris the excitement flared 
like a fired powder train through Europe, jumped to 
South America, and back again to this country. In 
Paris 28,000 police and troops were called out to quell 
a demonstration, bombs were exploded in other coun- 
tries, threatening letters rained upon ambassadors, pro- 
test meetings became epidemic, in remote country dis- 
tricts peasants contributed for the defense of the two 
martyrs. 

Judge Thayer had received over 50 threatening 
letters when the day for arguments arrived, and the 
precautions taken during the trial proper paled into 
insignificance. Twelve Boston policemen with riot 
guns filled the jury box, mounted police patrolled the 
streets, arc lights were strung in the jail yard, and all 
male spectators were searched for concealed weapons. 
The Judge maintained that a fair and impartial trial 
had been obtained. “I tried to keep out every refer- 
ence to radicalism,” he said, “and did so until Vanzetti 
took the stand. I charged the jury that race, position, 
and belief had no effect on the defendants’ rights, that 
they were entitled to as much consideration as if their 
ancestors had comé over in the Mayflower,” 

Proponents for the two Italians still insist never- 
theless that Judge Thayer’s exhortations to the jury to 
face their duties with the same courage that our boys 
showed in France were a direct slap in the face of the 
self-confessed slackers at the bar and that his refer- 
ences to patriotism created an attitude of mind in the 
jury that made impossible a fair verdict on the evi- 
dence. They claimed, too, that strong alibis were dis- 
credited because of an idea that “these Wops always 
stick together, you know.” It was impossible, said 
counsel, to explain the movements of the accused on 
the night of their arrest except by detailing their rela- 
tions to the radical movement. 

In an unprinted opinion reviewing all the evidence 
Judge Thayer on Christmas Eve denied the motion for 
a new trial on the ground*of insufficient evidence and 
technicalities of laws but reserved decision on alleged 
irregularities in the jury room. After several exten- 
sions of time an appeal to the Supreme Judicial Court 
was taken on Feb. 24th of this year, decision on which 
is still to come. And only a few weeks ago another 
motion for a new trial was made. More lying has been 
confessed to by a government witness and a new wit- 
ness for the defendants has been found. Decision on 
this motion is also reserved. 

Here the matter stands with the final chapter still 
to be written.’ It is with last year’s trial and verdict 
that we are still concerned. Until and unless that shall 
be made void we must bow as good citizens to the re- 


sult. Slowly and painfully with imperfect human 
beings as a medium a system of justice for all is being 
built up. That system has functioned and proved itself 
greater than two individuals who defied its mandates. 
Individuals rise or fall ; in the editorial phrasing of one 
of our Boston papers “the immortal adventure of the 
law in Massachusetts goes on.” 

And yet—there rings out that cry: 
want our sons to go to Harvard!” 

In the last analysis is there any security for indi- 
viduals, for life and property, for institutions of gov- 
ernment, for the law, possibly for civilization itself, but 
in public opinion—public opinion fostered by the edu- 
cation of individuals? 

“You don’t want our sons to go to Harvard!” 

Is there perhaps a beam in our own eye? 


“You don't 


1. An inquiry as to the present status of the case brought the 
reply, under date of Oct. 26, 1922, that the case has not yet been 
entered on the docket of the “Supreme Judicial Court. It is expected 
that the case will eventually come before that tribunal. The clerk of 
the Massachusetts Superior Court for Norfolk county, where the case 
was tried, states (Oct. 26) that one motion for a new trial was denied, 
as stated in the article, and that no decision has been handed down on 
the other motions. 





Distribution of National Income 


The National Bureau of Economic Research, 
an organization formed for the impartial investi- 
gation of vital national economic facts, with head- 
quarters at 474 W. 24th street, New York, has sent 
out advance sheets of a report to be entitled “Dis- 
tribution of Income by States.” This report will 
form the third volume of the series giving the find- 
ings of an exhaustive investigation on this subject. 
As might be expected, New York leads the states in 
both aggregate and per capita income. However, 
in the matter of per capita income, Nevada comes 
second, followed by California, Delaware, Wyoming 
and Massachusetts, all with per capita incomes of 
around $800, as against $874 for the Empire State. 
The average income of those gainfully employed 
shows variations from the per capita income due 
to the wide differences in the character of employ- 
ment of the population of various states. ere, 
South Dakota and New York head the list with 
just over $2,000, while at the other end are Alabama 
and Mississippi, with less than $900. Figures giv- 
ing the wide variations of incomes of farmers are 
equally interesting. In-the Pacific States for 1919 
the average income of farmers was over $2,800, in 
the West North Central States $2,300, in the South 
Atlantic States $1,340, in New England $1,160, in 
the East Central States less than $1,000. California 
had the highest average income of farmers, $3,485, 
while in was less than $1,000 in certain southern 
and New England states. Income is defined in the 
report as the money value of all the goods and 
services produced during the year. The sources on 
which the estimates are based are the income tax 
reports, census reports, wages data, reports of the 
Department of Agriculture and statements of cor- 
porations. 





Obiter Dicta 
“The legal profession defends everything and 
everybody except itself."—W. W. C. 
Professional ethics isn’t simply something one 
must have; it is something one must be. 








PRACTICAL OPERATION OF KANSAS INDUSTRIAL 
COURT LAW 









Extent to Which the New Tribunal Has Proved Effective in the Peaceful Settlement of 
Controversies Between Employers and Employees and General Influence of 


Law in Preventing Violence Even During Continuance of 


Industrial Conflicts 





HE law creating the Industrial Court took 
effect January 25, 1920, passed by a special 
session of the Kansas legislature, called for that 

purpose. The original law combined the functions 

of the Industrial Court with those of the Public 

Utilities Commission, and the members of that 

Commission became ex officio judges of the new 

court. This combination did not work satisfac- 

torily, as the Public Utilities Commission had 
enough to do without functioning as the Industrial 

Court, and the legislature of 1921 divorced the two 

and conferred upon the Industrial Court the admin- 

istration of the Workmen’s Compensation Act, 
factory and mine inspection, Industrial Welfare 

Commission, and cognate subjects. The court has 

now been functioning for about two years and eight 

months, and a fair survey can be made of its activi- 
ties and usefulness, 

At the outset employers, pleased with the anti- 
strike provisions of the bill, were mainly for it, 
while the unions, or rather their leaders, were 
strongly against it. The employers believed the act 
would be a curb on the unions, that it would lessen 
the power of the labor bosses, and make the men 
more tractable. When it was discovered, however, 
that the purpose of the court was to be a curb upon 
the profiteering, union-busting employer as well as 
on the employee, the employers largely swung to 
the opposite view, so that for a time at least the 
employers’ association and the union labor bosses, 
like Alexander Howat, worked hand in hand against 
the bill, notably in the fall election of 1920. The 
employees individually were the first to discover 
that the court, instead of being an enemy of labor, 
was its friend; that they could there obtain a square 
deal, air their grievances, and get relief without the 
loss and destruction of a strike. Measurably the 
employers and their attorneys have come around to 
support the law, although still resisting its authority 
to fix a fair wage, a subject I shall come to later. 

One of the first matters that the Court had be- 
fore it was the adjustment of troubles between the 
Joplin & Pittsburg Railway Company and its em- 
ployees. The relations of the two had been acute 
for many years. There had been several strikes, 
one of which was very destructive. The Court 
heard both sides of the case, informed the employees 
that if they struck the penalty of the law would be 
enforced against them, fixed what it considered a 
fair wage, and both parties were satisfied. So well 
were they satisfied that when the last working, 
agreement was made for the succeeding year, in- 
stead of putting into the contract, as they had done 
theretofore, elaborate provisions for arbitration in 
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case of disagreement, it was provided that in case 
of any dispute the matter should be referred to the 
Court of Industrial Relations, and its decisions ac- 
cepted by both parties. This is one of the most 
notable victories for the Court in its history, but 
there are many others. 

When the great packing house strike was initi- 
ated last December, Kansas was profoundly af- 
fected, as some of the largest packing houses in 
the world are situated in Kansas City, Kansas, with 
more than three thousand employees, most of whom 
went out on a strike. The Court offered to medi- 
ate between the employers and employees, but both 
refused. They preferred to fight it out. The Court 
informed the employers that if the strike caused 
such a diminution of the meat supply as to threaten 
the public health, the State under a section of the 
Act would take charge of the industries and to 
operate them. It also informed the employees if 
there were any acts of violence and the police of 
Kansas City, Kansas, were unable to give protec- 
tion to the plants, the troops would be placed im- 
mediately in charge. The result was that the strike 
wore to a futile conclusion, because it was begun at 
the wrong time, without even a window broken; 
while in every other packing center, like Oklahoma 
City, Sioux City, and Chicago, there was violence, 
loss of life and destruction of property. 

When the shop men’s strike was begun, July 
Ist, the Court, operating with the governor, kept 
a vigilant eye on every railroad center. Picketing 
was strictly forbidden. Wherever there was any 
violence whatever detachments of state troops were 
put in charge. The result was in Kansas there was 
no loss of life, no destruction of property to speak 
of, and the railroad shops were able to operate con- 
tinuously, although with impaired forces. When 
the strike began, thé great Santa Fé shops at To- 
peka were reduced to about sixty-eight per cent of 
their normal force. Under the protection of the act 
and the vigilance of the authorities, which prohib- 
ited picketing and violence to employees, this force 
was speedily increased to seventy-five per cent, and 
later to ninety per cent. The railroads running 
through Kansas, like the Santa Fé, Union Pacific, 
the “Katy,” and the Kansas City Southern, having 
their largest shops in Kansas, were able to operate 
solely because of this law in Kansas. If there had 
been the disorder, violence, destruction of life and 
property in Kansas that there were in practically 
every other state, these great trunk lines would 
have been unable to function. It was a notable fact 
that men asking employment in these shops as 
strike-breakers—if you choose to call them that—at 
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the Chicago offices largely requested to be sent to 
Kansas because they knew that there they were 
safe from violence; that in Kansas alone under the 
operation of this law every American citizen was 
guaranteed the right to work where he pleased and 
for such wage as he cared to accept. In nearly 
every other state in the Union this inalienable right 
—inalienable until the unions assailed it—was de- 
nied, and its denial winked at or approved by the 
peace authorities of the various states. 

Sheriffs and peace officers in Kansas, seeking 
to curry favor with the strikers, began appointing 
them as extra police and deputy sheriffs. The Gov- 
ernor with a strong hand stopped this. Judge 
Morrow of the United States Circuit Court of Ap- 
peals of California told me of an incident in his 
experience that illustrated how this worked in othe, 
states. He had sent his marshals to arrest a bunch 
of strikers, who were destroying railroad property 
and violating an injunction that he had issued. 
Fourteen offenders were brought before him, and 
twelve of them wore the badges of deputy sheriffs. 
The sheriff, seeking re-election, had deputized the 
strikers to protect railroad property against their 
own attack, with the well known result. Nothing 
like that happened in Kansas. It took threats of 
ouster against some of the mayors and peace officers 
to compel them to do their duty, in some cases, but 
after a week of this experience with the strong arm 
of law as administered by the Governor and the In- 
dustrial Court, these officers concluded to obey the 
law, and thereafter there was no picketing, peaceful 
or otherwise. 

The record would not be complete without re- 
verting to Alexander Howat, who has been the chief 
opponent and most bitter enemy of the law. Before 
the passage of this act, Howat, who was the un- 
crowned king of the coal mines of Kansas, had 
called an average of thirteen and one-half strikes a 
month in the Pittsburgh district, and the average 
number of days employment by every miner was 
141 days per year. 
500 of the miners, mainly foreigners, left the state, 
but those who remained produced during the first 
year of the operation of the Industrial Court 900,000 
tons of coal more than the larger number had pro- 
duced the year before. There were 500 less miners, 
but they earned $4,000,000 more in wages that year 
than the larger number had earned in the previous 
year, and the average number of days of employ- 
ment of a miner was 256 instead of 141. 

In August, during the height of the coal strike, 
under the protection of this law twenty-five per 
cent of the miners were at work and were producing 
over half the normal output of coal that was pro- 
duced with one hundred per cent before the law 
went into effect. 

Howat bumped up against the law head on. 
He refused to testify when subpoenaed before the 
Industrial Court. Proceedings were brought against 
him and he was adjudged in contempt, and about 
the same time violated a direct injunction of the 
District Court of Crawford County by calling a 
strike. He was convicted in both cases and 
sentenced to serve a year in jail on a cumulative 
sentence. He appealed to the Supreme Court, and 
the judgment of conviction was there affirmed in a 
brilliant opinion by Judge Burch. He appealed to 


After the act went into effect, 


the Supreme Court of the United States, where both 
appeals were dismissed in May last. He is now 
serving a term in the jail at Columbus for violating 
the penal provisions of the law against calling a 
strike, having been convicted by a jury in Cherokee 
County, one of the great coal mining counties of the 
state. His local organization is gone. He is an 
outlaw from the national organization, and his 
power is completely broken and will never be re- 
stored. He was probably the most arbitrary labor 
boss the West has ever seen outside of Chicago. 
His will was all-powerful. He called and called off 
strikes at his own personal will. 

One of the curious incidents of Howat’s career 
was the Mishmash strike. This boy was working 
under a contract which provided that his wages 
should be increased when he reached the age of 
eighteen. He claimed he had reached that age, but 
the family Bible showed he was only seventeen. 
The company refused to pay the increased wage, 
and Howat called a strike. Three or four hundred 
strikers were out of work for three months with 
the attendant loss, and finally the case was taken 
to the Industrial Court, which took evidence on the 
proposition. An Austrian miner testified he had 
known the family and remembered when the boy 
was born, but couldn’t remember the date, but he 
remembered it was the day that Empress Elizabeth 
was assassinated in, Switzerland by an Italian 
anarchist. That day was easy to fix and proved the 
boy was eighteen. Under the Court’s order the 
back wages were ordered to be paid to the boy, 
which was done, and that ended it. 

Of course, union labor bosses do not like the 
court. If it continues to function, their occupation 
is gone. When the employees can go into a court 
whose door swings inward at every touch, where 
counsel is provided for them, where without ex- 
pense to themselves can have considered, not only 
the question of labor, but questions of hours, work- 
ing conditions and everything attendant upon their 
employment, they are losing faith in the strike and 
turning-more and more to this court. 

From the time this court began to function 
down to the close of the year 1921, the court had 
heard 24 cases, covering almost every —- of 
industrial dispute. Since that time there have 
a large number of other cases heard and decided. 
One of the typical cases is the order of the court 
reducing the cost of powder to the miners, which 
was a heavy burden on them and out of which the 
operators made a large profit. In August the court 
upon investigation found that the substitution of 
dynamite for black powder in blasting had greatly 
increased the output of slack; that because there was 
not sale enough for this slack, mines were closed 
down part of the time. The use of dynamite in- 
creased the output of slack about twenty-five per 
cent and was the chief enemy of efficiency and oper- 
ation. The Court ordered the discontinuance of the 
use of dynamite and the return to black powder, 
which order was complied with, with an increase of 
about twenty-five per cent in the production of do- 
mestic coal. 

In about eighty per cent of the cases brought 
before the court wages have been increased and the 
employers have accepted the increase, and strikes 
have been averted. In three or four instances wages 
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have been decreased comparably to the cost of 
living, and the employees have accepted the de- 
crease. 

The crucial case now pending is the case of 
Industrial Court. v. The Wolff Packing Company at 
Topeka, where the employees filed a complaint that 
they were not receiving a living wage. The Court 
ordered an increase of wages, brought a mandamus 
in the supreme court to compel the Company to 
pay the increased wage. The supreme court upheld 
the Industrial Court’s order, and the case is now 
on its way to the Supreme Court of the United 
States. In that case practically evefy question in- 
volving the existence of the Court and the validity 
of its orders has been raised, not only by counsel 
for the Packing Company, but by a number of 
lawyers as amici curiae. This case will probably 
settle the existence of the Court and the limits of 
its authority. It will likely be advanced and heard 
before the summer vacation of 1923. The Supreme 
Court of the District of Columbia upheld an act of 
congress fixing a minimum wage in the District. 
It will require a good deal of acumen to distinguish 
between the power to fix a minimum wage and “a 
fair wage,” but the court may do it. 

Nothing material was decided in the Howat 
cases. Those cases went off on the proposition that 
Howat, having failed to appeal from the original in- 
junction orders, was bound to obey them until they 
were set aside on appeal, and that no federal ques- 
tion was presented to the court. It was a paper 
victory for the State of Kansas. 

The total cost of the Court is estimated to be 
about $24,000 a year, separating its functions prop- 
erly as an Industrial Court from the other cognate 
functions conferred upon it. The wildest statements 
have been made in Kansas about the cost of the 
court running to more than $100,000 per annum, 
but the above figures are correct. It has saved to 
the State of Kansas in continuous production and 
wages that would have been lost by strikes at least 
ten times that sum in every year of its life, and 
there has been industrial peace in Kansas for the 
first time, and continued production and distribution 
of the necessaries of life. 

It may be appropriate to add a word as to how 
the Court is regarded in Kansas. No attempt was 
made in the legislature of 1921 to repeal or amend 
the law, except to separate its functions from the 
Public Utilities Commission. A bitter fight was made 
on Governor Allen’s election in 1920. The attack was 
centered on the Industrial Court Law. The Gover- 
nor was re-elected by 160,000 majority. In the 
primary election in August, in the Republican 
party the candidate who openly declared himself 
for the Industrial Court law and its enforcement, 
Hon. W. Y. Morgan, was nominated by a majority 
of 14,000 over his nearest opponent, Governor Stubbs. 
Governor Stubbs, who ran second, also advocated the 
continuance of the law. Three candidates who were op- 


posed to the law were practically nowhere. The 
election in November will pretty well determine 
how the Kansas people feel about this law. Greatly 


misunderstood at first, it has gradually and steadily 
won favor with the agricultural class and with busi- 
ness men. Employers, who at first favored it and 
then opposed it, have now swung around to its 
support, except that they deprecate the wage-fixing 
power of the court, 


It has always been contended by the propon- 
ents of the act that it was the only proper method 
for handling labor disputes. Arbitration always 
fails in the Jong run because the vice of arbitration 
is the presence of representatives of the contending 
parties on the arbitral body. At the best, the result 
of arbitration is a diplomatic peace, where the 
strongest wins and the. weakest loses, and both 
sides prepare for the next fight. We have in the 
Kansas Court three men continually occupied in the 
study of labor problems, unbiased, representing 
neither labor nor capital, and giving their whole 
time to the duties of the court. Inevitably the re- 
sult of their labor is far more satisfactory than the 
fluctuating decisions of sporadic and temporary 
arbitral bodies. 

We in Kansas who have followed the course of 
the law are firmly convinced that we shall never 
have industrial peace in our transportation system 
until congress enacts a measure similar to the 
Industrial Court Law. Fortunately, Hon. Homer 
Hoch of the Fourth Kansas District has introduced 
such a bill. I have examined it with care, and in 
my judgment it is better drawn than the Industrial 
Court Law. Probably it cannot be enacted soon. 
Congress will have to be educated to it. It may 
take another bloody strike, with its billion dollar 
loss, to stiffen the backbone of our congress suffi- 
ciently to enact the law. 

Certainly this measure should appeal peculiarly 
to the Bench and Bar because the methods of the 
court are juridical, and its conclusions judicial. 


When Citizens Lend a Hand 


The familiar and unfortunate tendency of the 
average citizen to regard the enforcement of the 
law and the support of its official agencies as in- 
volving no immediate particular and personal re- 
sponsibility on his part has evidently not made the 
usual inroads on the fiber of the dwellers of Eureka 
Springs, Arkansas. During the last days of Sep- 
tember five bandits rode jauntily into that little 
mountain town to rob the bank. They held up the 
employes in approved fashion, secured their booty, 
and emerged from the institution to find them- 
selves the targets of a fusillade from enterprising 
and public-spirited citizens posted at various posts 
of vantage. Two of them were shot dead, one 
fatally wounded, and two wounded sufficiently to 
require hospital. attention. There was no mention 
of the officers being present in this little vindication 
of the law, but the citizens in attempting to prevent 
the commission of a felony were of course acting 
strictly within their legal rights and discharging 
their responsibility as citizens. Whatever problems 
of law enforcement still remain in Eureka Springs, 
it is fairly safe to say that bank robberies by bandits 
will not for some time require attention. 





The South-West Missouri Bar Association was 
recently organized at a meeting ai Neosho. J. W. 
Halliburton, of Chicago, was elected president and 
Leo Johnson, of Neosho, secretary. Five vice- 
presidents were elected, one from each county in 
the Association. The new district Association will 
comprise Jasper, Newton, McDonald, Lawrence and 
Barry counties. 












THE GREEK LEGAL PAPY2I AT MICHIGAN 
UNIVERSITY 





Well Preserved Documents from Record Offices in Egyptian Villages Illustrate Methods. of 
Registering Contracts and Other Matters During Period of 
Roman and Byzantine Rule 





By A. E. R. Boax 
Professor of History, University of Michigan 


F THE seven hundred Greek papyri in the 

University of Michigan collection about two 

hundred are documents of a legal nature. 
The latter belong to the period of Roman and By- 
zantine rule in Egypt, from the time of Augustus 
to the seventh century A.D. The greater number 
however, including the more important pieces, be- 
long to the first and second centuries. 

The majority of these legal papyri apparently 
once formed part of the archives of several record 
offices in the villages and towns of the Faydm, es- 
pecially the village of Tebtunis. Since the registra- 
tion of all contracts at the local record offices was 
obligatory in order for them to attain validity in the 
eyes of the law, these archives contained copies and 
abstracts of a vast number of documents of various 
sorts. The remaining legal papyri came from the 
personal records of officials and private individuals. 

With this introduction, I shall proceed to dis- 
cuss the various types or classes of legal documents 
which are represented in this collection. 

One very important papyrus illustrates the 
method of registering contracts. This isa great 
roll, 7 ft. 7 in. long by 114% inches wide containing 
the register of the record office of Tebtunis and 
Kerkesouchon Otos for the Egyptian year which 
fell between Aug. 29, 41, to Aug. 28, 42 A.D. The 
contracts are entered according to a conventional 
form which gives the type of contract, the names of 
the principals, and the objects concerned. The en- 
tries are made in chronological order and in a series 
of columns, the date of each in terms of month and 
day being entered on the left hand margin. In addi- 
tion to this register the same roll contains on the 
reverse side a number of abstracts of contracts, il- 
lustrating a second system of records kept in the 
same offices. The value of this document lies both in 
its completeness and ih the fact that it is absolutely 
unique, no record of a similar nature having been 
found up to the present time. For the history of 
the record offices it becomes accordingly a docu- 
ment of fundamental importance. 

3y far the greater number of the legal papyri 
are contracts of various sorts. As one might expect 
in a country like Egypt, where the bulk of the pop- 
ulation was engaged in agficulture, leases of farm 
land constitute the largest single class of contracts. 
These leases usually take the form of an application 
from the would-be lessee to the present owner or 
occupant, which, when .accepted by the latter in a 
subscription to the application, was transformed 
into a lease. At other times, the renewal of a lease 
is appended to the receipt of the annual rental. In 
addition to leases of farm land, the collection con- 


tains examples of leases of buildings of various sorts, 
of rooms, of pastures, and numerous other things. 

A very large group of contracts is made up of 
those which the Greeks classified under the general 
head of “agreements” or “acknowledgments.” 
These names bear no direct relation to the content 
of the contracts but refer to the words by which 
the parties concerned have expressed their consent 
to the terms set forth in the contract. Obviously, 
these “acknowledgments” might cover an_ indefi- 
nitely wide range of topics. Interesting examples 
in the collection deal with divisions of property, 
dowries, receipts, sureties, partnerships, deposits, 
cessions of property, sales, the working off of debts, 
as well as more unusual things such as promises of 
attendance and agreements not to bring suit against 
certain parties. i 

A very interesting type are several so-called 
“alimentary contracts.” These are currently held 
to be marriage contracts which established a loose 
form of marital relationship peculiar to Egypt and 
adopted by the Greeks there from the native popu- 
lation. However this view is purely hypothetical 
as heretofore no Greek contracts of this type have 
come to light and the interpretation of the demotic 
(popular Egyptian) ones known is somewhat 
doubtful. Recently it has been challenged on the 
basis of some newly discovered demotic documents. 
It is possible that the -Michigan alimentary con- 
tracts will contribute to a definite settlement of this 
question. 

Among the remaining contracts loans take a 
prominent part. These are usually loans of money, 
but occasionally of grain. Contracts of sale are also 
well represented. These concern real estate for the 
most part, but several are for the sale of slave girls. 
A few contracts of apprenticeship, as well as appli- 
cations to register apprentices on the basis of such 
contracts complete the list of the type of contracts 
found in the collection. 

Wills are another class of documents of which 
there are some interesting specimens. 

But, while the papyri described thus far illus- 
trate the iegal forms for the transaction of private 
business, there aie others in the cotlection which 
throw light upon certain aspects of the administra- 
tion of justice, including the procedure in the 
courts. 

Of this latter class the most important exam- 
ples are petitions. These are addressed to the Pre- 
fect or Governor General of Egypt; to the Juridicus, 
a legal officer who exercised a jurisdiction inde- 
pendent of the Prefect’s authority; to the Strategi, 
the governors of the nome or province of the 
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have been decreased comparably to the cost of 
living, and the employees have accepted the de- 
crease. 

The crucial case now pending is the case of 
Industrial Court. v. The Wolff Packing Company at 
Topeka, where the employees filed a complaint that 
they were not receiving a living wage. The Court 
ordered an increase of wages, brought a mandamus 
in the supreme court to compel the Company to 
pay the increased wage. The supreme court upheld 
the Industrial Court’s order, and the case is now 
on its way to the Supreme Court of the United 
States. In that case practically evefy question in- 
volving the existence of the Court and the validity 
of its orders has been raised, not only by counsel 
for the Packing Company, but by a number of 
lawyers as amici curiae. This case will probably 
settle the existence of the Court and the limits of 
its authority. It will likely be advanced and heard 
before the summer vacation of 1923. The Supreme 
Court of the District of Columbia upheld an act of 
congress fixing a minimum wage in the District. 
It will require a good.deal of acumen to distinguish 
between the power to fix a minimum wage and “a 
fair wage,” but the court may do it. 

Nothing material was decided in the Howat 
cases. Those cases went off on the proposition that 
Howat, having failed to appeal from the original in- 
junction orders, was bound to obey them until they 
were set aside on appeal, and that no federal ques- 
tion was presented to the court. It was a paper 
victory for the State of Kansas. 

The total cost of the Court is estimated to be 
about $24,000 a year, separating its functions prop- 
erly as an Industrial Court from the other cognate 
functions conferred upon it. The wildest statements 
have been made in Kansas about the cost of the 
court running to more than $100,000 per annum, 
but the above figures are correct. It has saved to 
the State of Kansas in continuous production and 
wages that would have been lost by strikes at least 
ten times that sum in every year of its life, and 
there has been industrial peace in Kansas for the 
first time, and continued production and distribution 
of the necessaries of life. 

It may be appropriate to add a word as to how 
the Court is regarded in Kansas. No attempt was 
made in the legislature of 1921 to repeal or amend 
the law, except to separate its functions from the 
Public Utilities Commission. A bitter fight was made 
on Governor Allen’s election in 1920. The attack was 
centered on the Industrial Court Law. The Gover- 
nor was re-elected by 160,000 majority. In the 
primary election in August, in the Republican 
party the candidate who openly declared himself 
for the Industrial Court law and its enforcement, 
Hon. W. Y. Morgan, was nominated by a majority 
of 14,000 over his nearest opponent, Governor Stubbs. 
Governor Stubbs, who ran second, also advocated the 
continuance of the law. Three candidates who were op- 
posed to the law were practically nowhere. The 
election in November will pretty well determine 
how the Kansas people feel about this law. Greatly 
misunderstood at first, it has gradually and steadily 
won favor with the agricultural class and with busi- 
ness men. Employers, who at first favored it and 
then opposed it, have now swung around to its 
support, except that they deprecate the wage-fixing 
power of the court, 





It has always been contended by the propon- 
ents of the act that it was the only proper method 
for handling labor disputes. Arbitration always 
fails in the Jong run because the vice of arbitration 
is the presence of representatives of the contending 
parties on the arbitral body. At the best, the result 
of arbitration is a diplomatic peace, where the 
strongest wins and the. weakest loses, and both 
sides prepare for the next fight. We have in the 
Kansas Court three men continually occupied in the 
study of labor problems, unbiased, representing 
neither labor nor capital, and giving their whole 
time to the duties of the court. Inevitably the re- 
sult of their labor is far more satisfactory than the 
fluctuating decisions of sporadic and temporary 
arbitral bodies. 

We in Kansas who have followed the course of 
the law are firmly convinced that we shall never 
have industrial peace in our transportation system 
until congress enacts a measure similar to the 
Industrial Court Law. Fortunately, Hon. Homer 
Hoch of the Fourth Kansas District has introduced 
such a bill. I have examined it with care, and in 
my judgment it is better drawn than the Industrial 
Court Law. Probably it cannot be enacted soon. 
Congress will have to be educated to it. It may 
take another bloody strike, with its billion dollar 
loss, to stiffen the backbone of our congress suffi- 
ciently to enact the law. 

Certainly this measure should appeal peculiarly 
to the Bench and Bar because the methods of the 
court are juridical, and its conclusions judicial. 


When Citizens Lend a Hand 


The familiar and unfortunate tendency of the 
average citizen to regard the enforcement of the 
law and the support of its official agencies as in- 
volving no immediate particular and personal re- 
sponsibility on his part has evidently not made the 
usual inroads on the fiber of the dwellers of Eureka 
Springs, Arkansas. During the last days of Sep- 
tember five bandits rode jauntily into that little 
mountain town to rob the bank. They held up the 
employes in approved fashion, secured their booty, 
and emerged from the institution to find them- 
selves the targets of a fusillade from enterprising 
and public-spirited citizens posted at various posts 
of vantage. Two of them were shot dead, one 
fatally wounded, and two wounded sufficiently to 
require hospital. attention. There was no mention 
of the officers being present in this little vindication 
of the law, but the citizens in attempting to prevent 
the commission of a felony were of course acting 
strictly within their legal rights and discharging 
their responsibility as citizens. Whatever problems 
of law enforcement still remain in Eureka Springs, 
it is fairly safe to say that bank robberies by bandits 
will not for some time require attention. 





The South-West Missouri Bar Association was 
recently organized at a meeting at Neosho. J. W. 
Halliburton, of Chicago, was elected president and 
Leo Johnson, of Neosho, secretary. Five vice- 
presidents were elected, one from each county in 
the Association. The new district Association will 
comprise Jasper, Newton, McDonald, Lawrence and 
Barry counties. 















THE GREEK LEGAL PAPYRI AT MICHIGAN 
UNIVERSITY 





Well Preserved Documents from Record Offices in Egyptian Villages Illustrate Methods. of 
Registering Contracts and Other Matters During Period of 
Roman and Byzantine Rule 





By A. E. R. Boax 
Professor of History, University of Michigan 


F THE seven hundred Greek papyri in the 

University of Michigan collection about two 

hundred are documents of a legal nature. 
The latter belong to the period of Roman and By- 
zantine rule in Egypt, from the time of Augustus 
to the seventh century A.D. The greater number 
however, including the more important pieces, be- 
long to the first and second centuries. 

The majority of these legal papyri apparently 
once formed part of the archives of several record 
offices in the villages and towns of the Faydm, es- 
pecially the village of Tebtunis. Since the registra- 
tion of all contracts at the local record offices was 
obligatory in order for them to attain validity in the 
eyes of the law, these archives contained copies and 
abstracts of a vast number of documents of various 
sorts. The remaining legal papyri came from the 
personal records of officials and private individuals. 

With this introduction, I shall proceed to dis- 
cuss the various types or classes of legal documents 
which are represented in this collection. 

One very important papyrus illustrates the 
method of registering contracts. This is a great 
roll, 7 ft. 7 in. long by 11% inches wide containing 
the register of the record office of Tebtunis and 
Kerkesouchon Otos for the Egyptian year which 
fell between Aug. 29, 41, to Aug. 28, 42 A.D. The 
contracts are entered according to a conventional 
form which gives the type of contract, the names of 
the principals, and the objects concerned. The en- 
tries are made in chronological order and in a series 
of columns, the date of each in terms of month and 
day being entered on the left hand margin. In addi- 
tion to this register the same roll contains on the 
reverse side a number of abstracts of contracts, il- 
lustrating a second system of records kept in the 
same offices. The value of this document lies both in 
its completeness and ih the fact that it is absolutely 
unique, no record of a similar nature having been 
found up to the present time. For the history of 
the record offices it becomes accordingly a docu- 
ment of fundamental importance. 

By far the greater number of the legal papyri 
are contracts of various sorts. As one might expect 
in a country like Egypt, where the bulk of the pop- 
ulation was engaged in agficulture, leases of farm 
land constitute the largest single class of contracts. 
These leases usually take the form of an application 
from the would-be lessee to the present owner or 
occupant, which, when accepted by the latter in a 
subscription to the application, was transformed 
into a lease. At other times, the renewal of a lease 
is appended to the receipt of the annual rental. In 
addition to leases of farm land, the collection con- 


tains examples of leases of buildings of various sorts, 
of rooms, of pastures, and numerous other things. 

A very large group of contracts is made up of 
those which the Greeks classified under the general 
head of “agreements” or “acknowledgments.” 
These names bear no direct relation to the content 
of the contracts but refer to the words by which 
the parties concerned have expressed their consent 
to the terms set forth in the contract. Obviously, 
these “acknowledgments” might cover an_ indefi- 
nitely wide range of topics. Interesting examples 
in the collection deal with divisions of property, 
dowries, receipts, sureties, partnerships, deposits, 
cessions of property, sales, the working off of debts, 
as well as more unusual things such as promises of 
attendance and agreements not to bring suit against 
certain parties. = 

A very interesting type are several so-called 
“alimentary contracts.” These are currently held 
to be marriage contracts which established a loose 
form of marital relationship peculiar to Egypt and 
adopted by the Greeks there from the native popu- 
lation. However this view is purely hypothetical 
as heretofore no Greek contracts of this type have 
come to light and the interpretation of the demotic 
(popular Egyptian) ones known is somewhat 
doubtful. Recently it has been challenged on the 
basis of some newly discovered demotic documents. 
It is possible that the -Michigan alimentary con- 
tracts will contribute to a definite settlement of this 
question. 

Among the remaining contracts loans take a 
prominent part. These are usually loans of money, 
but occasionally of grain. Contracts of sale are also 
well represented. These concern real estate for the 
most part, but several are for the sale of slave girls. 
A few contracts of apprenticeship, as well as appli- 
cations to register apprentices on the basis of such 
contracts complete the list of the type of contracts 
found in the collection. 

Wills are another class of documents of which 
there are some interesting specimens. 

But, while the papyri described thus far illus- 
trate the iega! forms for the transaction of private 
business, there ae others in the collection which 
throw light upon certain aspects of the administra- 
tion of justice, including the procedure in the 
courts. 

Of this latter class the most important exam- 
ples are petitions. These are addressed to the Pre- 
fect or Governor General of Egypt; to the Juridicus, 
a legal officer who exercised a jurisdiction inde- 
pendent of the Prefect’s authority; to the Strategi, 
the governors of the nome or province of the 
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Fayiim; and to some of the subordinate officials of 
this nome. 

Most of these petitions are requests for protec- 
tion against acts of violence or for redress of 
wrongs. A good example is a petition addressed 
to the Prefect some time in the years 145-147 A.D., 
wherein the petitioner, who is a tenant of the 
crown, complains that he has been ousted violently 
from his leasehold by a minor local official who had 
found a profitable source of graft in counterfeiting 
leases of crown land. 

Besides these petitions there are complaints to 
local police officers over annoyances of various 
kinds. Reports of judicial proceedings and judicial 





sentences, supplemented by official orders to police 
and other officers, are still other types of documents 
which help to show what the law was and how it 
was enforced. 

The value of the collection consists partly in 


the great variety and the excellent state of preser- - 


vation of the legal documents represented and 
partly in the additions which some of them will 
make to the present state of knowledge regarding 
the iaw of Egypt under the Roman and Byzantine 
Empires. So far, the majority of these documents 
have received only a cursory examitation, and the 
careful study which must precede their publication 
will lead in all probability to many more interesting 
and important discoveries. 





PRELIMINARY EDUCATION FOR LAW STUDENTS 





Time Has Come for Schools of Law to Insist That Incoming Students Show They Have 
Pursued Systematically Studies in Economics, History and Social Science, Which 
Will Prepare Them to Understand Development and Application 
of Fundamental Legal Concepts 





By NicHoLas Murray Butler 
President of Columbia University 


sults and practitioners of the law, I may only pre- 

sume to come-as the spokesman for the incon- 
spicuous and often humble client. In these days of 
the economic interpretation of history, the client may 
perhaps be said to be the economic basis upon which 
courts and judicial systems and the practice of the 
law rest. I am, therefore, in accord with the spirit of 
the times in speaking for a few moments from the 
viewpoint of the layman. 

Lord Melbourne, who won the high distinction 
of lifting common sense to the plans of philosophy, 
once saiti: “It is tiresome to educate; it is tiresome 
to discuss education; it is tiresome to be educated.” 
And, without venturing to contradict so eminent an 
authority, I shall endeavor to combat the necessary 
tedium of this discussion with the soul of wit, which 
is brevity. 

All civilized peoples throw protection about their 
public service, and all civilized peoples fix increasingly 
severe standards of admission to permanent public 
service. I presume that, in an earlier and an older day, 
any college or any profession or any practice, save 
that, perhaps, of the priesthood, was open to anyone 
whose spirit might turn him in that particular direc- 
tion. But one calling and one profession after another 
has been singled out as one needing organization, pro- 
tection, and studious and careful preparation. And 
long ago the three learned professions were developed. 
Their number has now been increased by that of the 
engineer, by that of the architect, by that of the teacher, 
and it is now being added to by that of the journalist, 
by that of the pharmacist, and various others—the 
members of various other organized professions. 

The three learned professions became such be- 
cause it was apparent that their practice was not a 


[sat this notable gathering of jurists and juriscon- 
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matter of mere haphazard, not a mattér of mere em- 
pirical examination of a new and distinct state of facts, 
but that the practice rested upon a body of tested and 
organized knowledge, which had become a part of 
human experience, and was on its way to be developed 
into a science. When our organized human knowledge 
gets to the point that we are enabled to predict with 
reasonable accuracy, we have the elements of a scien- 
tific comprehension of a given field of knowledge. 

I think there are few more interesting things in 
the history of the intellectual life of men than the de- 
velopment of the medieval universities out of the 
necessities and out of the aspirations of human society. 
And, as members of this Association doubtless well 
know, the great University of Bologna, the pioneer of 
them all, was originally solely a school of law. Men 
journeyed there, and women, too, over hundreds of 
miles of mountains and plains and rivers, in order to 
hear Ernerius discuss the principles of the Roman 
Law. The fires that were lighted at Bologna have 
been burning with increasing brilliance ever since. 
And today the study of the law is one of the most 
highly organized, one of the most precise, and one of 
the best ordered of all our intellectual endeavors, 

But in a democratic society, there are naturally 
those who raise their voices against so high and so 
precise a standard for a training as will shut out, and 
I use the name because I have heard it so frequently 
in these discussions, Abraham Lincoln. My reflec- 
tion upon that is that, as we produce Abraham Lin- 
colns, we shall be able to deal with them without pub- 
lic damage. 

We have now come to the point, however, where 
this organized study of the law as law is not all that is 
necessary and adequate for the care and the guidance 
of the litigation of those great, manifold, human in- 
terests and activities that constitute modern society 


_and the modern state. The economic basis upon which 
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our social order rests has undergone grave and far- 
reaching changes since the common law took its form, 
and since the civil law was thrown into code form. 
The layman sees in a legal decision, a judicial de- 
cision, by the highest court of his land, an adjustment 
of facts. The lawyer sees an application of princi- 
ples. Those principles are perhaps hidden from the 
layman. He is concerned with the facts, with what 
seems to him, from his point of view, selfish, perhaps, 
to be fair and right and just and orderly. If he finds 
a decision is arrived at on strict and sound legal and 
judicial principles, which offends that sense, he, often 
through lack of comprehension of the legal argument, 
goes in revolt, not against that particular opinion, but 
against the whole system which gives rise to judicial 
decisions. That, to the best of my knowledge, is as 
briefly as I can put it, the state of mind of the man 
who is restless as to the application of the law to his 
particular set of interests or contentions. 

In my judgment, at that time is to be found the 
basis for the argument that the student of the law 
must, in these days, have a care that he possesses a 
thorough comprehension of economics, and ali those 
principles of organized society which history and the 
social sciences exhibit in their evolution and their ap- 
plication. Curiously enough, it is exceedingly difficult 
today to get for the great mass of our student bodies 
any sound and thorough comprehension of the funda- 
mental principles of economics. That was possible 
thirty years ago, perhaps less, But that great branch 
of knowledge has now become so divided up into sep- 
arate fields, the money problem, the labor problem, the 
transportation problem, the public utility problem, etc., 
that economists nowadays are very apt to be special- 
ists and unable or unwilling to give to the youth of 
high school or college age that clear, simple exposition 
of the fundamental principles of economics that is 
necessary to an understanding of the life that we live, 
and which has become an essential part of the equip- 
ment of the modern member of the bar who would 
be apprised of the great body of acts by which we are 
surrounded, the feelings, the emotions, the ambitions, 
that are moving masses of men. 

We speak of waste, physical waste, financial 
waste. I sometimes wonder whether there is any 
waste in the world comparable with our intellectual 
waste ; whether there is anything to compare with the 
amount of ungarnered, uninterpreted, unknown knowl- 
edge that goes over the dam of human life and hu- 
man experience. 

Let me give one illustration. We are living at a 
time when there is a very strong and almost world- 
wide revival of faith in some form of communism— 
both communism as to social relations and communism 
as to the possession of property. If the modern com- 
munist were asked to read Plato’s “Republic,” and 
find out about it all, he would be surprised. If he 
were asked to read Governor Bradford’s “History of 
New England,” and to find what happened there, 
among a people as intelligent and as high-minded and 
as united in spirit as were ever together, he would 
wonder why we asked him to give his time to ancient 
history. But the fact is, Mr. Chairman, that human 


experience has tried all these things. Human endeavor - 


has traveled in all of these roads. And if we would 
avoid unceasing and exhausting intellectual and social 
waste, it behooves us that our leaders of opinion, those 
who are so instrumental in formulating our law, those 


who guide us through their interpretation and decisions 
best, those who occupy such a place in the development 
and formation of public opinion should know, not 
merely guess at, but should know what has been in 
the world in the way of social and economic experi- 
mentation. 

Therefore I would have the preliminary education 
of the lawyer lay the greatest possible stress upon the 
fundamentals of economics and upon the history of 
social organization, social endeavor, social success, and 
social failure. And the material is at hand and 
abundant. 

Next, it goes without saying, does it not, that in 
order to comprehend, even dimly, the principles of law 
and the methods of critical thinking and ratiocination 
—it goes without saying, does it not, that there must be 
a foundation, an adequate disciplined maturity—a dis- 
ciplined maturity and not merely maturity? Men may 
grow up and grow old without discipline and without 
wisdom. They will be assisted if, during this period 
of maturing, there is an ordered discipline wisely di- 
rected toward a definite and specific end. 

The schools of medicine and the schools of en- 
gineering have now got to the point where they say 
explicitly what they wish the incoming student to have. 
You may not be graduated from even the best of 
American colleges with your Bachelor’s Degree and 
walk into a school of medicine. The very first thing 
that they ask you is whether, in getting that degree, 
you gained a sufficient knowledge of the sciences fun- 
damental to medicine, chemistry, physics, physiology; 
so as to entitle you to come and profit by your four 
years of medical instruction. The student of a school 
of engineering must have, not merely a degree, not 
merely so many years spent in college tutorage, but it 
is specified that you must come with so much mathe- 
matics, so much physics, so much mechanics, so much 
something else, as will enable you to profit by highly 
organized professional engineering education. And the 
time has come, gentlemen, for the schools of law to 
say that they wish their incoming students to come 
to them, having pursued, systematically and well, those 
studies in the field of economics and history and social 
science that will prepare them to understand the fun- 
damental concepts of the law, their development and 
their application. “ ; 

Of course, the moment a student approaches the 
law, he begins the study of history from a new angle 
and in a new way. But it will not harm him to have 
had those larger and fuller and non-legal views that 
open the mind, that inform him as to human experi- 
ence, and that prepare it to give a new meaning to the 
early stages in the development of the law of contracts 
and torts and real estate. 

Where shall these be had? Many of us have fol- 
lowed with interest your discussions and your reports, 
and those held and made under your auspices, relative 
to this great interest. I think, without risk. of bei 
misunderstood, I may say that there is nothing 
about a college education. There are some persons 
who go to college who would be distinctly improved 
by being kept away. There are doubtless others 
who would gain marked advantage, for and 
for the society in which they live, if the opportunity 
were open to them. But, in that connection, you must 
bear in mind that the word “college” no longer has a 
definite or a uniform meaning. A coll in the 
United States, is almost anything which bears that 
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name. If it shall be chartered under the general act 
of incorporation in the District of Columbia, it quickly 
may assume the form of a public nuisance. 

Now, when you use the word “college,” it is im- 
portant to remember, first, that you are dealing with a 
term which has been defined by law in but very few 
States—I recall but two at the moment, there may be 
others. Next, that you are dealing with an institution 
which, for 25 years, has been going through a very 
extraordinary series of changes, and which doubtless 
will continue to go through similar changes for some 
time to come, since we are living in a period of devel- 
opment and change. Mere going to college is not suf- 
ficient. It ought to indicate disciplined maturity. Per- 
haps it does. If it does, so far so good. But the 
point is, has that going to college for a longer or a 
shorter time included a serious and scholarly study of 
the fundamental pre-legal subjects to which | have 
been making reference? That is something which will 
bear looking into. a 

One other point. I have been told that it is ob- 
jected to raising the standard of admission to the legal 
profession, that it ‘ould put such admission beyond 
the reach, for financial reasons, of very many am- 
bitious and mentally well equipped American youth. I 
am disposed to doubt it. me 

There has grown up in this country, and it ts rap- 
idly multiplying, an institution known as the Junior 
College. That Junior College will be found one of 
these days in pretty much every city in the Union that 
has fifty thousand or seventy-five thousand inhabitants. 
It is the result of an evolution that has been going on 
for forty years, and indicates one of the most striking 
changes in the organization of American education. 
Our old-fashioned college took a boy at sixteen or sev- 
enteen, kept him until he was twenty or twenty-one, 
and carried him through a substantially uniform and 
prescribed course of study. As intellectual interests 
multiplied, the program became overcrowded, and as 
the choice of studies was introduced all that was 
changed. Until finally, the number of youths in a 
given college and in a given year who pursued exactly 
the same program of instruction was very small, in- 
deed. ; 

The consequence is that, in endeavoring to remedy 
the situation that developed, and which was not very 
fortunate, we found we were destroying the common 
body of knowledge which holds men together. The 
real argument for prescribed studies to youth of col- 
lege age is not alone such value as they may have for 
discipline and information, but it lies in the fact that 
it is highly important, especially in a self-governing so- 
ciety, that men and women should be united by a com- 
mon body of knowledge, before their special interests 
begin to diverge and move apart. 

In the endeavor te correct that situation, the pre- 
scribed and ordered studies were put into the first two 
years of the old four-year college course. Then it be- 
gan to be found that many communities could afford 
to maintain that type of instruction in connection with 
their high schools and the Junior College began to 
grow up all over the land. There are hundreds of such 
institutions now, very soon there will be thousands, their 
development is certain to follow the development of the 
high schools themselves, which have multiplied many 
times in the last forty years, and this kind-of instruc- 
tion, of which I understand you are in search, will be 
found not alone in the great Universities and the en- 





dowed colleges in the East, North, South, and West, 
but it will be found almost at the door-sill ef the in- 
tending student of the law, in the community which is 
his home, which can provide enough students year by 
year to justify the taxpayer in maintaining this type of 
institution. 

So that, in dealing, gentlemen, with the prelim- 
inary education of the law student, you are dealing not 
alone (and this I am especially anxious to make clear) 
with something which affects the bar and your pro- 
fession, but you are dealing with a large and a far- 
reaching public interest, you are dealing with variable 
quantities, you are dealing with a complicated situation, 
made so by the extent and the variety of our country, 
its population, its needs, its economic situation. And it 
must be dealt with, if it is to be dealt with construc- 
tively and lastingly, not only in a spirit of understand- 
ing, but of sympathy ; not only of professional oppor- 
tunity, but of public service. And when that shall be 
accomplished, and when the student shall be launched 
upon the study of the law as law, with a disciplined 
maturity such as I have described, with a body of 
knowledge in these historical and economic fields such 
as I have tried briefly to summarize, you will have car- 
ried very far forward the standards of usefulness of 
your profession, not only of a profession devoted to 
high ideals and public service, but of a profession 
which is one of the foundation stones of the social or- 
der of any modern, self-governing state. 





Contempt in the Old Days 

“In those days the man who threw a missile which 
struck a judge, a litigant, or even an attorney, provided 
he and or they were inside the court, was punished on 
the spot; his right hand was struck off before the in- 
terested and no doubt sufficiently impressed specta- 
tors who hazarded attendance upon medieval justice. 

“According to the statute of Henry VIII, in part 
repealed, but otherwise, it is hoped, obsolete, the strik- 
ing off of the right hand was a sensational procedure— 
a veritable auto da fé. It still, it is presumed, can be 
performed in public. The chief surgeon of the King’s 
household must be present to sear the stump—the 
sergeant of the ewry with clothes for the chief surgeon 
to remedy any ‘damage feasant’ to the medical attire. 

“The sergeant of the poultry must also be present 
with a cock ready in his hand to wrap about the stump 
—seemingly needless inconvenience for the fowl. 

“The culprit, after losing his right hand, had other 
consolations. The sergeant of the pantry gave him 
bread, and the sergeant of the cellar must be ready to 
give the contemnor a ‘pot’ of red wine; and thereupon 
the contempt was purged and the King’s peace satis- 
fied."—The Law Times, Sept. 30, 1922. 





Doing His Best 

“It is within the memory of some of the members 
of the society that there was a certain equity judge who 
was not quite appreciative of Oswald’s humor. That 
equity judge has long ago been called before, and no 
doubt has taken his place with the other members of the 
Celestial Court of Appeals. On one occasion this 
learned judge said to Oswald, ‘It seems to me that you 
are endeavoring in every way to show your contempt 
for the court.’ ‘No, my Lord,’ was Oswald’s reply, ‘I 
am endeavoring in every way to conceal it.’ ”"—From 
address to Law Society in The Law Times, Sept. 30, 
1922. 
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PROBLEMS OF PROFESSIONAL ETHICS 





Law Examiners Should Take as Much Care in-Framing Questions Touching Ethical Problems 
as Those Concerning the Rights of Property—Some Difficulties Encountered 


BOARD ot Law Examiners asks the following 
A question: — 

A brings suit against B on a note, which note was 
given by B to A. B admits to you that he was of full 
age and of sound mind at the time he gave the note, 
that it called for a legal rate of interest; that it was 
given for a good and valuable consideration; that the 
amount sued for has not been paid; that he has no 
complaint whatever to make against A as to why it 
had not been paid, but now seeks to avoid payment by 
pleading the Statute of Limitations, which pleading if 
filed would release him from payment. Would you 
file such a plea for him? 

The obvious answer to this question is “yes.” 

\n answer suggested (but not by the Bar Examin- 
ers who ask the question) is: 

In foro conscientiae, a defendant who knows that 
he honestly owes the debt sued for, and that the delay 
has been caused by indulgence or confidence on the 
part of the creditor, ought not to plead the statute, 
and an attorney ought not to advise him to do so. 

To this answer there are two objections. First, 
that it is not an.answer to the question. The question 
reads “would you file such a plea (referring to the 
plea of the Statute of Limitations) for him (refer- 
ring to the defendant)?” and the answer is that the 
attorney “ought not to advise him to do so.” 

If it be desired to amplify the answer “yes,” 
although no reasons are called for, it may be sug- 
gested that whether the client should avail himself 
of a legal defense or not is a matter for the client to 
determine. The Statute of Limitations does not pro- 
vide that the defense is unavailable to persons who 
do not conscientiously think they should avail them- 
selves of it; and whether a client thinks he may fairly 
avail himself of this defense or not is a question for 
him and not for_a lawyer to determine. 

Such questions and answers as these tend to con- 
fuse the young lawyer. It may be that he intends 
to do right as nearly as he can; but the foregoing 
answer invites him to advise a client to refrain from 
exercising a legal right which the law gives the client, 
without getting at all the pertinent facts before he 
gives the advice. 

Furthermore the answer is misleading in this: 
Conceding that the client owed the debt and that the 
delay was caused “by indulgence or confidence on 
the part of the creditor” (although this information is 
not contained in the question), it may still be true 
that if the debt had been pressed within the period 
of the statute the client would have had the funds to 
pay it and would have paid it; but that circumstances 
have arisen whereby his wife, or children, or an in- 
digent father or mother have claims superior in morals 
to the claim of an outlawed debt, even though honestly 
owed. 

Two difficulties, it may be said, with which ques- 
tions on ethics asked by examiners are beset, are 
illustrated by the foregoing question and answer. One 
is, that for the most part the answers cannot be tested 
by decisions of courts of last resort ; and the second is, 
that to frame a question involving professional ethics 
which is at once fair and searching, requires great 





care. Of course it is easy enough to frame a question 
to which the answer is so obvious that it amounts to 
mere trifling. 

Without transcending its proper limits and func- 
tion, may the JouRNAL urge that as much care be 
taken in framing questions and answers touching 
upon ethical problems as is used in searching a can- 
didate’s knowledge as to rights of property? 

More care is really necessary ; for the difficulty of 
finding legal precedents in matters of ethics.is ap- 
parent. 

Before an applicant for the bar is confronted with 
any given question in professional ethics, the question 
should conform to the following standards: 

(1) It should not be merely colorless and per- 
functory, e. g. as to whether a lawyer should be honest 
or competent or fair with the courts. 

(2) The problem involved in the question should 
be one which searches out the candidate's idea of pro- 
fessional propriety. : 

(3) It should fairly state all the facts involved. 
Of course there is no objection to stating other facts 
not necessarily involved in the answer—for it is some- 
times highly desirable to inject irrelevant facts so as 
to see if the applicant is able to ignore them as being 
irrelevant. But all relevant facts should be set forth. 

An answer if suggested should be responsive to 
the question. The candidate should be held strictly to 
the terms of the question, and not allowed to answer a 
question which is not asked. 

To grade the question and answer above set forth: 
The attempted answer should be marked zero ; for it is 
not responsive. And even if it be assumed that the 
question was whether the lawyer should advise his 
client to plead or to waive the statute, the answer is 
still unsatisfactory; for no lawyer in a matter of con- 
science should here tender advice about filing a plea of 
the statute until he has found out more facts than the 
question under consideration sets forth. 

RussELL WHITMAN. 





Higher legal education is the best antidote for 
“technicalities.” The more a man knows of the spirit, 
the less account he makes of the form. 





The sound lawyer always keeps his feet on the 
ground, though at times in capital cases he may not be 
able to perform this service for his client. 





POWER AND RESPONSIBILITY OF 
THE AMERICAN BAR 
(Continued from Page 672) 
lawyers, and made irresistible by the masses, moving 
towards that which is right and just, mark the progress 
and expansion of the law. Here is where the legal 
profession is supreme and its power and responsibility 
reach their culmination. 


“Tis thus at the roaring loom of Time we ply, 
And weave for God the garment thou see’st 
Him by.” 
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AMERICANIZATION AND THE 
LAWYER 


In the present post-war period there is an 
encouraging tendency on the part of those who 
understand and cherish our institutions to de- 
fend American ideals. 

The report of the Committee on the Pro- 
motion of American Ideals was one of the 
features of the San Francisco meeting of the 
American Bar Association. A committee on 
American Citizenship of very able and dis- 
tinguished personnel has been appointed to 
carry on the work. 

The promotion and preservation of Amer- 
ican Ideals is a work which appeals to right- 
minded and well-intentioned men and women 
of all classes. 

The minister of religion, be he preacher, 
priest or rabbi, has an indispensable part to 
play in such a movement, for religion, in the 
broad, non-sectarian meaning of the term, is 
deeply involved in the relation of man to his 
fellow man, and this relation is expressed in 
ideals of duty on the part of the individual 
towards the State. 

The teacher sees a broad field in the pur- 
suit of his vocation for imparting to the youth 
of the land, knowledge of the fundamentals of 
government. 

What is the proper function of the lawyer 
in such a campaign ? 

The lawyer is the minister of Justice and 
the teacher of the law. He knows that without 
Justice civilization cannot endure and that 
without law and order there can be no Justice. 
His province seems to be clearly defined. He 


can explain the real meaning of American in- 
stitutions, trace the origin and history of 
American ideals and warn of the danger of 
experiments in government which have been 





tried here or elsewhere and have been found 
to result in danger to the common welfare. 

What is most needed for any effective 
movement of Americanization is a great mo- 
bilization of American manhood and woman- 
hood, and a coordination of influence and 
energy, so that every element of our nation 
may be assigned to the task it is best fitted to 
perform. 

Five years ago this nation saw just such a 
great mobilization of its strength for service 
in war. Can it not now be repeated for serv- 
ice in the cause of peace and justice? 

The American Legion has given ‘“Ameri- 
canization” a foremost position in its program. 
The Legion represents four and a half million 
of those who turned the tide in the greatest 
war of the world’s history and out of a stale- 
mate brought victory. These men represent 
the youth and vigor of the nation. In the 
years to come their influence and power will 
increase with vision and experience. In such 
a work as this they cannot fail. 

Can we not draw a sound analogy from 
the history of our great mobilization? Can- 
not the lawyers codperate with the posts of 
the Legion in a nation-wide movement of the 
profession, like that in which they joined five 
years ago in every county of the land as mem- 
bers of legal advisory boards and boards of 
instruction ? 

Upon the conclusion of his important 
work in Cuba, perhaps General Crowder, him- 
self a distinguished member of the American 
Bar Association, might be persuaded to con- 
tribute to such a task that great genius of 
organization which wrought so great a miracle 
in the mobilization of the strength of America 
for service in war. If so, his achievement in 
this field might even overshadow those upon 
which his renown now justly rests. 


A NEW ALTERNATIVE 

Everyone is familiar with the classic say- 
ing that he who is defeated in a lawsuit may 
either appeal or go down to the tavern and 
swear at the judge. 

It now appears that the defeated party 
may go to the Congress and have a resolution 
introduced for the impeachment of the judge 
and the opposing lawyer. 

There are men whose misfortune it is to 
be obsessed with the idea that those who differ 
from them in opinion cannot do so honestly. 

A recent manifestation of this type of 
mind is seen in the resolution for the impeach- 
ment of Judge Wilkerson and the Attorney 
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General in connection with the “Shop Crafts” 
injunction.” 

Whether the decision in that case is right 
or wrong is of comparatively little importance. 
If it is wrong, there are appropriate methods 
for its reversal. These methods should be re- 
sorted to by the aggrieved party. The employ- 
ment of methods which can only operate m 
terrorem constitutes a menace against the very 
spirit of Justice. The use of such a method 
while the particular suit is still pending is a 
flagrant contempt of court. 


THE COMMON GROUND OF JUSTICE 


The far-flung jurisdiction of the Judicial 
Committee of the British Privy Council, ex- 
tending over many lands and alien races, pre- 
sents the eternal problem of justice in one of 
its most complex forms. The dark Ceylon 
native, the swarthy dweller in Hong Kong, 
the dusky Indian—these and many others 
come before that body, with their differences 
of religion, of creed, of law, and they are 
tried not by British law but by their own law. 
Lord Shaw, who is a member of this Com- 
mittee, spoke of its work before the Judicial 
Section of the Association in San Francisco, 
and answered the question that naturally 
arises as to the possibility of such a body 
rendering justice to so many alien folk in so 
many different degrees of civilization. He 
said: 

How can all these systems be reconciled? 
They can be reconciled alone, Judges of Amer- 
ica, by the judicial spirit and by those things 
which are fundamental to all systems of juris- 
prudence. Down at the roots of all systems of 
jurisprudence there stands a great fundamental 
stratum of human nature, and down to that 
you must get, and when you reach that founda- 
tion, you will find that whatever be the religion 
or the creed, or the color of his skin, the man 
possessed of the elements of human nature, is 
possessed of those ethical fundamental ideas 
which make justice visible to him, even in a 
half-civilized condition, and make the task 
of the administration of justice, as it reen- 
forces that stratum with ethical standards, a 
great, a high and a noble privilege. 


All this is surely not without its encour- 
agement and suggestion to the movement to 
bring the methods and work of ordered jus- 
tice to fields hitherto unoccupied. If there is 
a common ground in which these men of dif- 
ferent races, religions, degrees of civiliza- 
tion, law and custom may meet, a ground on 
which the half-civilized Hindu and the 
trained European lawyer feel that justice is 
visible and clear, surely men of the same 
civilized races, or men of civilized nations, 






should have no difficulty in finding one in no 
matter what relation, and in building on tt 
a workable system for the peaceful settle- 


ment of differences. In truth, this common 
ground exists and all men feel it. Very 
slightly below the superficial accidents of 
group interests, as manifested in the rela- 
tions of capitalist and laborer, it lies. Not 
far from the surface of traditions of national 
interests and ambitions it can be found, and 
that with very little delving. The task of 
finding this common ground of justice is not 
one of discovery but of will and faith—the 
will to build on it as a solid foundation, the 
faith that Justice is the great aim of human 
life and must inevitably vindicate itself to 
men. 


DEFENDING THE PROFESSION 


“The lawyers defend everybody and 
everything except themselves,” is the epigram- 
matic way in which a correspondent of the 
JouRNAL puts the profession’s calmness in the 
face of criticism. This attitude of the pro- - 
fession testifies clearly to its sense of the sure- 
ness of its position under a government of law 
and order and of the value of the service it 
renders to society. However, it is worth while 
trom time to time to re-state the great and 
necessary part which the profession has played 
and continues to play in the development and 
maintenance of free institutions and in the ad- 
ministration of justice. Mr. Cook, in his 
article on the “Power and Responsibility of 
the American Bar,” printed in this issue, has 
done this in a fashion which should prove in- 
teresting and inspiring to lawyers young and 
old. 

That is one method of defending the pro- 
fession. Another method—and this is being 
followed today with a zeal never exhibited be- 
fore, because the need was never so apparent 
—is to do everything possible to prevent the 
admission to it of the incompetent and the un- 
worthy, and to exclude from it those already 
admitted who have shown that they are in- 


- capable of realizing its responsibilities and 


unwilling to try to live up to its ideals. . Re- 
sults are being achieved by this mode and as 
the years go by they will be more and more 
evident. In this important work the Bar 
Associations are naturally taking the lead. 
Only through an organization of permanent 
character can the execution of a continuous 
policy be entrusted with any prospect of suc- 
cess. Reports of their attitude with respect to 
admission standards and complaints are alto- 
gether encouraging. 











REVIEW OF RECENT SUPREME COURT DECISIONS 








Federal Employees Compensation Act—When Railway Worker Is Engaged in Interstate Com- 
merce—Workmen’s Compensation Law and Due Process—Boundary Dispute Between 


Georgia and South Carolina—Controversies as to Oil and Gas Lands on Okla- 
homa and Texas Border—Doctrine of Prior Appropriation Applied to 


State Controversy Over Interstate Stream 





Master and Servant—Federal Employees’ 
Compensation Act 


One who has applied for and received compensation 
for injuries under the Federal Employees’ Compensation 
Act is thereby barred from maintaining an action under the 
Federal Control Act. 

Dahn v, Davis, 
Rep. 320. 

The petitioner, a railway mail clerk, while work- 
ing in the employ of the United States, was injured 
in a train wreck on a line then being operated by the 
Director General of Railroads under the Federal Con- 
trol Act of March 21, 1918. He brought suit in the 
District Court against the Director General to recover 
for his injuries, and obtained a judgment. This was 
reversed by the Circuit Court of Appeals for the 
Eighth Circuit, that court holding that petitioner, hav- 
ing elected to apply for compensation under the Em- 
ployees’ Compensation Act, was barred from suing the 
Director General for negligence causing the injuries. 
The case came to the Supreme Court on certiorari, 
where the judgment of the Circuit Court of Appeals 
was affirmed. 

Mr. Justice Clarke delivered the opinion of the 
court. He said: 

It was definitely held in Missouri Pacific Railroad 
Company v. Ault, Supreme Court Reporter, Volume 41, 
p. 593, that, at all of the times here involved, section 10 
of the Federal Control Act permitted the Government, 
through its Director General of Railroads, to be sued 
for any injury negligently caused on any line of railway 
in his custody, precisely as a common carrier corporation 
operating such road might have been sued, and that re- 
covery, if any, would be from the United States. 

The learned Justice then referred to the provi- 
sions of the Federal Employees’ Compensation Act, 
whereby any Government employee may claim com- 
pensation for personal injuries sustained while in the 
performance of his duty, and said: 

This reference to the two acts shows that the petitioner 
had two remedies, each for the same wrong, and both 
against the United States, and therefore the question for 
decision takes the form, May the petitioner after having 
pursued one of his remedies to a conclusion and pay- 
ment, pursue the other for a second satisfaction of the 
same wrong against the Government? 

That this question must be answered in the negative 
we think clear from various provisions in the Compensa- 
tion Act, showing that Congress intended that payments 
made under it should be regarded as full and final and 
that no payment in addition thereto would be made by 
the Government to an injured employee. 

Evidence of such an intent by Congress was found 
in section 7 of the act whereby it is provided that dur- 
ing the period during which an employee is receiving 
payments under the act “he shall not receive from the 
United States any salary, pay or remuneration what- 
soever except in return for services actually per- 


No. 166, Adv. Ops. 374, Sup. Ct. 


By Epcar Bronson TOLMAN 


690 


. 


formed,’ and in sections 26 and 27, wherein the 
employee is required to release rights arising out of 
the liability of persons other than the United States as 
a prerequisite to recovering under the act, thus empha- 
sizing the intent to treat compensation there provided 
for as adequate for the injuries received. Particular 
stress was laid on section 41, containing a similar pro- 
vision as regards rights arising out of the liability of 
the Panama Railroad Company. At the time the act 
was passed this company was owned by the United 
States and for its torts the United States was ulti- 
mately liable. 

The learned Justice expressed himself as follows 
as to the purpose of the Act: 

This Compensation Act is the expression of a slowly 
developed purpose on the part of the United States 
(1908,—35 Stat. 556; 1912,—37 Stat. 74; 1916,—39 Stat. 
742), to give compensation to its employees, who other- 
wise would be without remedy when injured by fault 
of the Government, and the provisions of it which we 
have discussed convince us that the congressional pur- 
pose was that when the compensation was accepted fio 
further payment should be made by the Government. The 
act does not contemplate er prov ide for suits against the 
Government. On the contrary, it is essentially an act of 
justice or of grace on the part of the United States, 
¢laborately and carefully worked out, and designed to 
compensate, promptly, without litigation or expense, all 
employees injured while in discharge of duty, in an 
amount which, on the average, was thought adequate and 
just. 

The case was argued by Mr. Walter C. Clephane 
for the employee and by Mr. A. A. McLaughlin for 
the Government. 


Master and Servant—Federal Employers’ 
Liability Act 

A railway employee at work on an engine used and 
destined for interste.¢ commerce, but withdrawn for general 
repairs, and in the shops for more than a month, is not 
employed in interstate commerce so as to come within the 
Federal Employers’ Liability Act. 

Industrial Accident Commission v. 
224, Adv. Ops. 591, Sup. Ct. Rep. 489. 

©. J. Burton was injured while at work on the 
boiler of an engine which had been sent to the shops 
for general overhauling on December 1, 1918. The 
engine had been used exclusively in interstate com- 
merce, and in February, 1919, when repairs had been 
completed, was again placed in service hauling inter- 
state trains. Burtor instituted proceedings to recover 
for his injury with the Industrial Accident Commis- 
sion of California, seeking redress under the Work- 
men’s Compensation Act of that state. The railway 
and the federal agent defended on the ground that 
Burton should have proceeded under the Federal Em- 
ployers’ Liability Act. The Commission awarded re- 
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lief, but the District Court of Appeal, Second Appel- 
late District, Division Two, of the State of California, 
reversed the award. The Supreme Cour: of the 
United States, on writ of certiorari, reversed the judg- 
ment of the District Court and remanded the cause. 
Mr. Justice McKenna delivered the opinion ef 
the Court. Referring to the large number of cases, 


each decided on its own particular facts, he said: 


We may say of them at once that a precise ruling, 
one that enables an instant and undisputed application, 
has not been attempted to be laid down. The test of 
the employment and the application of the Federal Em- 
ployers’ Liability Act (in determining its application we 
determine between it and the California Act) is, “was the 
employé at the time of the injury engaged in interstate 
transportation or any work so closely related to it as to 
be practically a part of it?” Shanks v. D. L. & W. 

R. Co., 239 U. S. 556. 


After referring briefly to some of the leading 


cases, he continued: 
We refrain from a review of our cases. They pro- 
nounce a test and illustrate it. We are called upon to 
apply it to the present controversy. The Federal Act 
gives redress only for injuries received in interstate 
commerce. But how determine the commerce? Com- 
merce is movement, and the work and general repair 
shops of a railroad, and those employed in them are 
accessories to that movement, indeed, are necessary 
to it, but so are all attached to the railroad company, 
official, clerical or mechanical. Against such a broad 
generalization of relation we, however, may instantly 
pronounce, and successively against lesser ones, until we 
come to the relation of the employment in the actual 
operation of the instrumentalities for a distinction be- 
tween commerce and no commerce. In other words, we 
are brought to a consideration of degrees, and the test 
declared, that the employé at the time of the injury must 
be engaged in interstate transportation or in work so 
closely related to it as to be practically a part of it, in 
order to displace State jurisdiction and make applicable 
the Federal Act. And there is a difference in the instru- 
mentalities. In some, the tracks, bridges and road bed 
and equipment in actual use, may be said to have definite 
character and give it to those employed upon them. But 
equipment out of use, withdrawn for repairs, may or may 
not partake of that character according to circumstances, 
and ameng the circumstances is the time taken for repairs 
—the duration of the withdrawal from use. Illustrations 
readily occur. There may be only a placement upon a side- 
track or in a roundhouse—the interruption of actual use, 
and the return to it, being of varying lengths of time, or 
there may be a removal to the repair and construction 
shops, a definite withdrawal from service and placement 
in new relations; the relations of a work shop, its em- 
ployments and employees having cause in the movements 
that constitute commerce but are not immediate to it. 
And it is this separation that gives character to the 
employment, as we have said, as being in or not in 
commerce. Such, we think, was the situation of the 
engine in the present case. It was placed in the shop 
for general repairs on December 19, 1918. On February 
25, 1919, after work upon it, it was given a trial and it 
was placed in service on March 4, 1919. The accident 
occurred on February 1st of that year, the engine at 
the time being nearly stripped and dismantled. “It was 
not interrupted in an interstate haul to be repaired and 
go on.” 


The case was argued by Mr. Warren H. Pillsbury 
for Burton and the California Commission, and by 
Messrs. A. S. Halsted, Alexander Britton and Charles 
H. Bates for the railroad company and the Director 
General of Railroads. 

Master and Servant—Workmen’s Compensz- 
tion Law 

The amendment to the New York Workmen's Com- 
pensation Law, making any employment in which four or 
more workmen or operatives are regularly engaged, a haz- 


ardous employment, does not contravene the due process 
or equal protection clauses of the Fourteenth Amendment. 

Ward v. Krinsky, No. 343, Adv. Ops. 616, Sup. 
Ct. Rep. 529. 

This case presented the question of the constitu- 
tionality of the 1918 amendment to the New York 
Workmen’s Compensation Law. This amendment 
added a new class of employments declared to be 
hazardous, as follows: 

Group 45. All other employments not hereinbefore 
enumerated carried on by any person, firm or corpora- 
tion in which there are engaged or employed four or 
more workmen or operatives regularly in the same busi- 
ness or in or about the same establishment, either upon 
the premises or at the plant or away from the plant of 
the employer, under any contract of hire, express or 
implied, oral or written, except farm laborers and 
domestic servants. 

Himan Krinsky was employed by Ward & Gow, 
who leased the advertising and vending privileges in 
respect to the New York subway and elevated railway 
system. In that department of their business which 
had to do with the selling of periodicals and merchan- 
dise in and about the stations, there were 307 em- 
ployees, including executives, office workers, inspec- 
tors, chauffeurs, porters and newsstand salesmen. 
Krinsky was one of these last. His booth, a small 
steel structure, was located on the platform of a sub- 
way station in the Bronx. In the booth Krinsky ke 
a pail of water, furnished by his employers, and used 
by him in keeping clean his hands, the booth and its 
contents. One day while he was emptying this water 
on the tracks of the subway, as was his custom, he 
was struck by a train and received serious injuries. 
An award of compensation by the Industrial Com- 
mission was affirmed by the Appellate Division of the 
New York Supreme Court and again by the Court of 
Appeals. These courts held that the salesmen, al- 
though not workmen or operatives, were within the 
protection of the statute by reason of the section of the 
Act bringing within the operation of the law any em- 
ployee of an employer engaged principally in a hazard- 
ous business. It was the contention of Ward & Gow 
who brought the case on writ of error to the Suprem 
Court of the United States, that the amended statute, 
as thus construed, violated the Fourteenth Amend- 
ment. But the Supreme Court held that it did not, 
and affirmed the judgment. 

Mr. Justice Pitney delivered the opinion of the 
Court. He stated the first contention of plaintiff in 
error as follows: 

Under the due process of law clause, plaintiff in 
error contends that the validity of compulsory workmen's 
compensation acts depends upon the inherently hazardous 
character of the occupations covered; that a legislative 
declaration that a certain employment is hazardous is 
not conclusive; and that to impose upon the employer, 
as is said to be done in this instance, a liability to make 
compensation to any employee out of hundreds whose 
occupations are non-hazardous, because four or more 
workmen or operatives may happen to be regularly em- 
ployed in the same business, or in or about the same 
establishment, although not brought into contact with the 
injured employee, and where, to use the words of coun- 
sel, “his injury was the consequence not of any hazard 
inherent in his employment, but of gross personal neg- 
ligence, or incredible folly that would oie brought 
injury to any person in any occupation whatever,” is so 
altogether unreasonable as to be wanting in due process. 

To this the learned Justice replied : 


The argument rests upon the curious misconception 
that the legislature regarded the workmen or operatives 
as the sole source of danger to those engaged in the 
same business with them; and upon the assumption, 
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equally untenable, that the occupation of a salesman at 
a subway station, protected ordinarily by the compara- 
tive security of a steel booth but called upon at times, 
in the line of duty, to go into the moving throngs of 
passengers and into close proximity to the rails upon 
which locomotives and trains are moving, is free from 
inherent hazard to the salesman. 


After holding that the finding of the lower court 
that Krinsky’s injury had been incurred in the course 
of his employment was not unreasonable, he said: 


That there was inherent hazard in Krinsky’s occupa- 
tion is conclusively shown by the fact that in the course 
of it he received a serious and disabling personal injury 
arising out of it. That the event might have been fore- 
seen is demonstrated by the way in which it occurred, 
not to speak of the fact that the legislature actually fore- 
saw it and made provision for it, long before it occurred. 
Hence there was no undue deprivation of the liberty or 
property of plaintiff in error, or his right to acquire prop- 
erty in lawful business, in the act of the legislature which 
required him to take warning and make provision against 
the event which afterwards in fact occurred. 


Referring to the broad construction placed on the 
Act by the lower court, he said: 


The contention that by this construction second 
group 45 has been extended beyond the limit allowable 
consistently with due process of law and “has been ap- 
plied in this case to an employment with no inherent 
hazard whatever,’ rests upon an assumption of fact dis- 
proved by Krinsky’s experience. Were it not so, the 
argument is self-destructive. The statute requires the 
employer to make or secure compensation for the dis- 
ability or death of an employee only where it results 
from accidental personal injury arising out of and in 
the course of the employment. Where the employment 
is entirely free from inherent hazard to the employee, the 
statute imposes no responsibility upon the employer, hence 
cannot substantially interfere with his liberty or prop- 
erty, with or without “due process of law.” 


The objection that the statute denied plaintiff the 
equal protection of the laws was discussed at length. 
The learned Justice said, in part: 


In the framing of so far-reaching a scheme of legis- 
lation, dealing with occupations so diverse, necessarily a 
wide range must be accorded to legislative discretion 
about defining the groups to which it shall apply. Lines 
must be drawn and it is not to be assumed that they 
have been drawn without good reason. The difference 
between the larger and the smaller establishments may 
be recognized as a basis of classification in legislation 
affecting the defenses of contributory negligence and 
assumption of risk, as was held in Jeffrey Mfg. Co. v. 
Blagg, supra. So the minimum number in a single em- 
ploy may be regarded, we think, in arranging a system 
designed to distribute the burden of industrial_accident 
losses with a view to the ability of the industry to bear 
it. Nor need a law framed on the lines of that under 
consideration confine the compensation narrowly to 
typical cases, where it is confined, as here, to cases 
actually arising in the course of gainful employment, 
and due to inherent hazards of the occupation. Second 
group 45 applies impartially to all employers who come 
within the descriptive terms; the employment of “four 
or more workmen or operatives regularly” is treated as 
the nucleus of a business probably involving personal 
hazard to some of those employed; and the same rule 
of construction is applied to this as to other groups. 


After making various other suggestions as to what 
might have been the reasons of the legislature in 
making the classification here attached, he said: 


We agree that, in a test of constitutionality under 
the Fourteenth Amendment, the question whether there 
is inherent hazard in an occupation or a group of occu- 
pations is not to be settled conclusively by a legislative 
declaration or by an empty form of words. We add, it 
is not to be settled, hardly is affected, by an arbitrary 
@ priori statement, unaided by the light of experience in 
which the legislature acted, that there is absolutely no 
inherent hazard in an occupation, especially where it ap- 
pears that even one employee has been seriously injured 


while acting in the line of his duties in a manner that 
easily might have been anticipated by the employer, or 
the inspector who supervised his work, to say nothing of 
the employee himself, had either of these exercised the 
ordinary care of the reasonably prudent man to whom 
the common law so frequently resorts for a standard. 
The legislature, in the New York system, is justified in 
extending the benefits of the Compensation Law as far 
as it reasonably may determine occupational hazard to 
extend—to the “vanishing point” as it were—and any 
lines of group definition it may adopt, if easily under- 
stood and applied, cannot reasonably be called “an empty 
form of words” merely because they do not carry on 
their face the reasons for adopting them. 

Mr. Justice McReynolds, with whom concurred 
Mr. Justice McKenna, delivered a dissenting opinion. 
Its tenor is sufficiently indicated by the following ex- 
cerpt: 

Opinions of the court below have so construed the 
challenged provisions that if a merchant while employing 
five hundred clerks in New York City, no one of them 
within the Workmen’s Compensation Act, should employ 
four workmen to paint signs or nail up boxes at Buffalo, 
all his clerks would immediately come under the act. 
The occupation of a clerk stationed in New York City 
cannot be rendered hazardous simply because four work- 
men are employed at Buffalo. To argue that an occu- 
pation is hazardous because some one engaged therein 
has received personal injuries is not helpful. Many have 
suffered fatal accidents while eating, but eating could 
hardly be called hazardous. If, as suggested by the court 
below, “it was considered a risk to be in an employment 
where four or more manual laborers or operatives were 
engaged” irrespective of anything else, then the assump- 
tion is contrary to common experience. 

The case was argued by Mr. Herman S. Hert- 
wig for Ward & Gow and by Mr. E. Clarence Aiken 
for the State Industrial Commission. 


Suits Between States—Boundary Dispute 


The general rule that in the absence of convention or 
special circumstances, where a river is the boundary be- 
tween two states, each takes to the middle of the stream, 
re-afirmed. Where it has been agreed that such a river 
shall be free to navigation by citizems of both states, the 
general rule applies irrespective of the locatiom of the nav- 
igable channel. 

Georgia v. South Carolina, Adv. Ops. 204, Sup. 
Ct. Rep. 173. 


The original jurisdiction of the Supreme Court 
was here invoked to decide a boundary dispute between 
Georgia and South Carolina. The boundary between 
the two states is formed by the Savannah, Tugaloo, 
and Chattooga rivers, and the taxation of water- 
power plants in these streams rendered the determina- 
tion of the question important. By the Beaufort Con- 
vention of April 28, 1787, a commission appointed by 
the two states fixed the boundary as the Savannah 
river to the confluence of the Tugaloo and Keowa 
rivers, and thence along the most northern branch of 
the Tugaloo, “reserving all the islands in the said 
rivers Savannah and Tugaloo to Georgia.” Later the 
most northern branch of the Tugaloo came to be 
known as the Chattooga. 

South Carolina contended that where there were 
no islands the line between the states was the low 
water mark op the southerly or Georgia bank and not 
the middle thread of the stream; that where there 
were islands the line followed the southerly bank of 
the most northerly branch and not the middle thread 
of. such branch; and that South Carolina and not 
Georgia had jurisdiction over the islands in the Chat- 
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tooga river. On all three points the position taken 
by Georgia was sustained. 

Mr. Justice Clarke delivered the opinion of the 
Court. He found that Georgia’s contention as regards 
the location of the boundary where there were no 
islands was borne out by a construction of the terms 
of the Beaufort convention in a resolution of the South 
Carolina legislature, and by a reference in the South 
Carolina code to the boundary as the “middle thread 
of the stream where the river flows in one stream or 
volume.” On this point he said further: 


While it is true that the line, where there are no 
islands, is not specifically located by the Convention at 
the “thread or middle of the stream,” neither is it, in 
terms, placed at the low water mark on the Georgia 
bank. However, the general rule is that where a river, 
navigable or non-navigable, is the boundary between two 
States, and the navigable channel is not involved, the 
absence of convention or controlling circumstances to 
the contrary, each takes to the middle of the stream 
[citing authorities] and therefore in this case the con- 
clusion of the General Assembly of South Carolina in 
1852 and in 1861, * * * was clearly the correct one. 

We conclude that where, in any of the boundary 
rivers here involved, there are no islands the location of 
the boundary line between the two States is the thread 
of the river—the middle line of the stream—regardless 
of the channel of navigation, the precise location to be 
determined when the water is at its ordinary stage, 
“neither swollen by freshets nor shrunk by drought.” 


Coming to the second question, the learned Justice 
remarked that where there are two or more channels 
the northernmost may be wide and navigable, or nar- 
row and insignificant. But, he said: 


Such variety of conditions cannot affect the location 
of the boundary line in this case, because, by Article II 
of the Convention, equal and unrestricted right to navi- 
gate the boundary rivers is secured to the citizens of 
each State, irrespective of the location of the navigable 
channel with respect to the boundary line. 

Thus, Article II takes out of the case any influence 
which the Thalweg or Main Navigable Channel Doctrine 
(Iowa v. Illinois, 147 U. S. 1; Arkansas v. Tennessee, 
246 U. S. 158, 169, 170, 171) might otherwise have had 
upon the interpretation to be placed on Article I, by 
which the location of the line must be determined, and 
leaves the uncomplicated case of a boundary stream be- 
tween two States quite unaffected by other considerations 
* * * and again the rule must be applied that the division 
line is midway between the banks of the stream,—here be- 
tween the island bank on the one side and the South 
Garolina bank on the other,—its precise position to be 
determined when the water is at its ordinary stage. 

The islands in the Tugaloo were adjudged to be- 
long to Georgia: 

The fact that this “most northerly branch or stream 
of the Tugaloo” has come to be known as the Chattooga 
in that part of it northerly of the junction of the rivers 
now known as the Tullulah and Chattooga, neither of 
which appears by this record to have been known or 
named at the time the Convention was executed, cannot 
change the rights of the parties to the Convention, in the 
islands in that part of the stream. The Chattooga is but 
the extension of the Tugaloo—the northern branch or 
stream of that river—and the fact that it is called Chat- 
tooga cannot affect the jurisdiction of Georgia over “all 
of the islands in the said rivers Savannah and Tugaloo” 
to which State they are specifically reserved by the Con- 
vention. The islands in the Chattooga River, as well as 
those in the Savannah and Tugaloo, were reserved to 
Georgia by the Convention. . 

The conclitsions of the Court were summed up in 
the following paragraph : 

Thus we conclude: (1) Where there are no islands 
in the boundary rivers the location of the line betweeen 
the two States is on the water midway between the main 
banks of the river when the water is at ordinary stage; 
(2) Where there are islands the line is midway between 
the island bank and the South Carolina shore when the 
water is at ordinary stage; atid (3) That islands in the 





Chattooga River are reserved to Stony as completely 
as are those in the Savannah or Tugaloo rivers. 

The case was argued by Messrs. Thomas F. Green 
and George M. Napier for the ‘state of Georgia, and 
by Messrs. Samuel A. Wolfe and A. M. Lumpkin for 
the state of South Carolina. 





Suits Between States—Boundary Dispute, Riparian 
Rights 

No part of the Red River within the state of Oklahoma 
is in fact navigable, and hence upon its admission to the 
Union Oklahoma did not become the owner of the soil 
underneath that river. 

The “mid channel” of the Red River, fixed as a boun- 
dary, is the medial line of the channel between cut-banks 
which carries the water at times of substantial flow. 

The disposal by the United States of Indian lands 
bounded by the mid channel of this river carried with it a 
right to the middle of the river bed. Such conveyances 
carried to the middle line even though floods had changed 
riparian uplands to river bed, or non-riparian lands to 
riparian. 

The part of the river bed here in question was not sub- 
ject to location and acquisition under the mining laws of 
the United States. 

Oklahoma v. Texas, No. 20, Adv. Ops. 444, Sup. 
Ct. Rep. 406. 

For several years the Supreme Court has had be- 
fore it various aspects of a boundary dispute between 
Oklahoma and Texas. To this dispute the United 
States became a party by an intervening petition. The 
controversy grew to one of great practical importance 
through the discovery of oil and gas in the soutlierr 
half of the Red River, somewhere along which lay the 
disputed boundary. As a result, conflicts of jurisdic- 
tion and actual armed encounters arose among those 
claiming various tracts within the disputed territory. 
To alleviate this situation the Supreme Court appointed 
a receiver over part of the south half of the river. 

The original suit resulted in a decree determining 
the boundary as along the south bank of the Red 
River as claimed by Oklahoma and not along its medial 
line. But the parties differed as to just what consti- 
tuted the south bank. The present decision does not 
determine that question, but-deals with controversies 
as to the ownership and water rights in the oil- and 
gas-bearing portions, or rather, such of those contro- 
versies as might be decided without waiting for the 
determination of the exact boundary. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. After reviewing the facts he asserted 
the jurisdiction of the Court over these claims of in- 
dividuals who had also intervened in the suit: 

The other claims, being for particular tracts and 
funds in the receiver’s possession and exclusively under 
our control, are brought before us because no other 
court lawfully can interfere with or disturb that posses- 
sion or control. It long has been settled that claims to 
property or_funds of which a court has taken possession 
and control through a receiver or like officer may be 
dealt with as ancillary to the suit wherein the possession 
is taken and the control exercised—and this although 
independent suits to enforce the claims could not be 
entertained in that court. 

These claimants attempted to trace their rights in 
the river bed as having been derived directly or me-_ 
diately from the United States. The State of Okla- 


homa, on the other hand, argued that on its admission 
to the Union it acquired title to the river bed by virtue 
of the law of constitutional equality among the states 
whereby each new state becomes the owner of the soil 
underlying navigable rivers within its borders. Hence, 
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in order to sustain its contention, Oklahoma was re- 
quired to show that the Red River was navigable 
within its borders. 

The Court rejected three arguments advanced to 
show that this river was navigable. In the first place 
reliance was placed on a clause in the Spanish-Ameri- 
can treaty of 1819, whereby it was provided that navi- 
gation of the Red and Arkansas rivers should be free 
to inhabitants of both nations. The learned Justice 
pointed out that the upper reaches of these rivers were 
unexplored in 1819, and then said: 

To attribute to the parties a purpose to impress this 
entire stretch of the Arkansas with a navigable char- 
acter, regardless of the actual conditions, is, in our opin- 
ion, quite inadmissible. And so of the 600 mile stretch 
of the Red. The entire article, examined in the light of 
the circumstances in which the treaty was negotiated, 
shows, as we think, that what really was intended in 
this regard was to provide and make sure that the right 
to navigate these rivers, wherever along the boundary 
they were navigable in fact, should be common to the 
respective inhabitants of both nations. 

He likewise rejected the contention that a legal 
inference of navigability arose from the indications on 
maps made by the survey officers, or from the fact 
that in permitting bridges across the Red River Con- 
gress stipulated that there should be no interference 
with navigation. He then said: 

We find nothing in any of the matters relied on 
which takes the river in Oklahoma out of the settled rule 
in this country that navigability in fact is the test of 
navigability in law, and that whether a river is navigable 
in fact is to be determined by inquiring whether it is 
used, or is susceptible of being used, in its natural and 
ordinary condition as a highway for commerce, over 
which trade and travel are or may be conducted in the 
customary modes of trade and travel on water. 

A great deal of evidence, both from descriptions 
of the actual physiography of the river, and from his- 
torical reports, was before the Court. As regards the 
western part of the river it clearly appeared, particu- 
larly from a report made by a member of the govern- 
ment Corps of Engineers, that during most of the year 
the stream was hardly more than a succession of shal- 
low pools. The learned Justice said: 

We regard it as obvious that in the western half of 
the State the river is not susceptible of being used in 
its natural and ordinary condition as a highway for 
commerce; and there is no evidence that in fact it ever 
was so used. That section embraces the receivership 
area. 

Along the western section the evidence showed 
that the volume of water was somewhat increased by 
tributary streams, but the learned Justice decided in 
the following paragraph, that this section was also not 
navigable : 

While the evidence relating to the part of the river 
in the eastern half of the State is not so conclusive 
against navigability as that relating to the western section, 
we think it establishes that trade and travel neither do 
nor can move over that part of the river, in its natural 
and ordinary condition, according to the modes of trade 
and travel customary on water ;—in other words, that it 
is neither used, nor susceptible of being used, in its natural 
and ordinary condition as a highway for commerce. Its 
characteristics are such that its use for transportation 
has been and must be exceptional, and confined to the 
irregular and short periods of temporary high water. A 
greater capacity for practical and beneficial use in com- 
merce is essential to establish navigability. 

After deciding that an Oklahoma judgment in a 
civil action, holding that the river was navigable, did 
not bind the United States, as the United States was 
not there as a party, he stated his conclusion: 

We conclude that no part of the river within Okla- 
homa is navigable and therefore that the title to the bed 









did not pass to the State on its admission to the Union. 

If the State has a lawful claim to any part of the bed, 

it is only such as may be incidental to its ownership of 

riparian lands on the northerly bank. And so of the 
grantees and licensees of the State. 

The remainder of the opinion is devoted to the 
determination of various riparian claims. Common 
to all of these was the question whether the disposal 
of land north of the Red River carried with it any 
rights in the river bed and if so, how far in or across 
the river. By an Indian treaty of 1867 the land north 
of the river was made a reserve for certain tribes. By 
an act of 1900 the reserve was distributed by allot- 
ments to individual Indians, by creating school sec- 
tions, by subjecting part to entry and acquisition, and 
by setting aside grazing tracts. One of these grazing 
tracts, the Big Pasture, comprised the territory just 
north of the receivership area. It was in turn disposed 
of to individuals and on this disposition were based the 
riparian claims. In the treaty reservation and in the 
act creating the Big Pasture the southern limit was 
defined to be the “middle of the main channel.” Con- 
cerning the meaning of this phrase, the learned Justice 
said: 

When applied to navigable streams such terms 
usually refer to the thread of the navigable current, and, 
if there be several, to the thread of the one best suited 
and ordinarily used for navigation. But this section of 
Red River obviously is not navigable... The mere rib- 
bons of shallow water which in relatively dry seasons 
find their way over the sand bed, readily and frequently 
shifting from one side to the other, cannot be regarded 
as channels in the sense intended. Evidently something 
less transient and better suited to mark a boundary was 
in mind. We think it was the channel extending from one 
cut-bank to the other, which carries the water in times of * 
a substantial flow. That was the only real channel and 
therefore the main channel. So its medial line must be 
what was designated as the Indian boundary. 

Hence it was clear that whatever rights claimants 
under these dispositions might have, such rights could 
extend no farther than the middle line. But did they 
extend that far? He continued: 

In executing the acts there was no attempt to dispose 
of the river bed separately from the upland. The disposals 
were all according to the legal subdivisions established 
by the survey of the upland and shown on the official 
plat. In the patents there was no express inclusion or 
exclusion of rights in the river bed. 

Tested by the common law these conveyances of 
riparian tracts conferred a title extending not merely to 
the water line, but to the middle of the stream. 

The learned Justice held that this common law 
rule had not been abrogated in Oklahoma by statute, 
and hence: 

Our conclusion on the general questions is that the 
disposal of the lands on the northerly bank carried with 
it a right to the bed of the river as far as, but not beyond, 
the medial line. 

The contention that as the Indians were allotted 
their tracts by trust patents, whereby the United States 
held the land in trust for them for twenty-five years. 
no rights to the river bed could pass in advance of the 
final patents, was rejected in the following words: 

The allotments when perfected passed the equitable 
title and beneficial use to all that would have passed 
under a full patent. The purpose of the holding in 
trust by the United States is to prevent allottees from 
improvidently alienating or encumbering the land, not to 
cut down or postpone their rights in other respects. 

Floods had altered the position of certain tracts 
with respect to the river. Certain lands which had 
been riparian became river bed, and others which had 
been non-riparian upland became riparian. Various 
questions of water rights arose from these situations. 
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As regards the former it was held that title reached to 
the middle of the stream where the lands were disposed 
of as though they still were upland abutting on the 
stream, and where such disposal occurred while the 
adjacent riparian land was unallotted and unsold. As 
to the second situation it was held that title to the river 
bed passed wherever the tracts in front of them, 
changed by the flood to river bed, had not been allotted 
or sold. Disputes to specific lots were separately 
treated and settled. It was held that as to lands re- 
served by Oklahoma for schools or other purposes, the 
State had the same riparian rights as an individual. 

A number of claims were founded on placer min- 
ing locations. The claimants argued that this part of 
the river was subject to location and acquisition under 
the mining laws, the United States that it was not. 
The learned Justice held that the federal statute mak- 
ing “all valuable mineral deposits in lands belonging 
to the United States” open to mining claims, was not 
to be taken literally: 

Of course, it has no application to the grounds 
about the Capitol in Washington or to the lands in the 
National Cemetery at Arlington, no matter what their 
mineral value; and yet both belong to the United States. 
And so of the lands in the Yosemite National Park, 
the Yellowstone Park, and the military reservations 
throughout the western States. Only where the United 
States has indicated that the lands are held for disposal 
under the land laws does the section apply; and it never 
applies where the United States directs that the disposal 
be only under other laws. ‘ 

From an examination of various acts of Congress 
he came to the conclusion that the general policy in 
respect to Oklahoma lands had been not to apply the 
mining laws to them, and that whatever exceptions 
had been made, none covered the portion of the river 
bed here in question. He said: 

We conclude that this part of the river bed never 
was subject to location or acquisition under the mining 
laws.—nor, indeed, to acquisition under any of the land 
laws,—and therefore that these locations were of no effect 
and conferred no rights on the locators or their assigns. 

The case was argued by Messrs. Frank Dale and 
Jesse B. Roote for Burke Divide Oil Co. et al., by Mr. 
T. P. Gore for Melish Consolidated Placer Oil Mining 
\ssociation et al., by Messrs. Henry E. Asp, George 
P. Rowell and L. H. Boggs for E. Everett Rowell et 
al., by Solicitor General Beck and Mr. W. W. Dyar for 
the United States, by Mr. George Trice for D. D. 
Brunson et al., by Mr. S. P. Freeling for the State of 
Oklahoma, and by Mr. W. A. Ledbetter for A. E. 


Pearson et al. 


Suits Between States—Interstate Streams 

The upper state on an interstate, unnavigable stream 
may not divert its waters regardless of the rights of the 
lower state. Where both states recognize the doctrine of 
prior appropriation of waters, this doctrine should be applied 
to a controversy between those states as to their rights in 
that stream. 

In computing the available supply of water in such a 
stream, the average yearly flow is not the test, where there 
is great variation from year to year. It is the amount of 
the fairly constant flow into which the natural and varying 
flow, after proper appropriation in the upper state, may be 
converted by practical storage and conservation. 

Wyoming v. Colorado, No. 3, Adv. Ops. 660, Sup. 
Ct. Rep. 552. 

The state of Wyoming instituted suit against the 
state of Colorado and two irrigation companies to pre- 
vent a proposed diversion of the waters of the Laramie 
River. This unnavigable stream arises in Colorado, 





flows across into Wyoming, and there empties into the 


North Platte River. The proposed diversion was to 
supply a new irrigation project in the Cache la Poudre 
Valley. Wyoming opposed the diversion on the ground 
that the water would be carried beyond another water- 
shed where none could ever return to Wyoming, and 
on the further ground that by many appropriations of 
the water of the stream, prior to the proposed Colo- 
rado diversion, Wyoming citizens had become entitled 
to use such water, and that the proposed diversion 
would not leave enough water to satisfy the prior ap- 
propriations. Colorado presented a three-fold defense : 
That Colorado had the right to dispose of the waters 
of the stream regardless of any prejudice to Wyoming ; 
that the proposed diversion plus all prior diversions 
would not take more than an equitable share of the 
water to which Colorado was entitled; and that the 
proposed diversion would not in fact affect prior 
Wyoming appropriations. 

The case was twice re-argued and at last resulted 
in a decree enjoining the defendants from taking more 
than 15,500 acre-feet each year from the Laramie 
River by means of the proposed diversion. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. He pointed out how in this Continental 
Divide region agriculture is peculiarly dependent on 
irrigation, and how greatly the mountain streams which 
supply this irrigation vary in the quantity of their flow 
from month to month and also from year to year. Be- 
cause of these peculiar conditions the common law 
rule respecting the diversign of river waters never 
prevailed in Colorado and Wyoming. The rule which- 
in fact grew up to take its place the learned Justice 
stated as follows: 

The diversion from the stream and the application of 

_ the ‘water to a beneficial purpose constituted an appro- 
priation, and the appropriator was treated as acquiring 
a continuing right to divert and use the water to the ex- 
tent of his appropriation, but not beyond what was reason- 
ably required and actually used. This was deemed a 
property right, and dealt with and respected accordingly. 
As between different appropriations from the same stream, 
the one first in time was deemed superior in right, and 
a completed appropriation was regarded as effective from 
the time the purpose to make it was definitely formed 
and actual work thereon was begun, provided the work 

was carried to completion with reasonable diligence. 

This rule was recognized by the legislative acts of 
these two states, in their constitutions and in the de- 
cisions of their courts. The learned Justice appended 
citations to this effect and then turned to the action of 
the United States. By the Act of 1866, Ch. 262, Sect. 
9, it was provided that 

Whenever by priority of possession, rights to the use 
of water for mining, agricultural, manufacturing, or other 
purposes, have vested and accrued, and the same are 
recognized and acknowledged by the local customs, laws, 
and the decisions of courts, the possessors and owners 
of such vested rights shall be maintained and protected 
in the. same. 

He quoted from cases which applied this principle 
and which held that the Act of 1866 was a statutory 
recognition of a pre-existing right, rather than the es- 
tablishment of a new one. Reference was also made 
to a federal statute making patents and homesteads 
subject to vested water rights which were recognized 
by the Act of 1866, and to other acts assenting to the 
principle of prior appropriation. The National Recla- 
mation Act of 1902 contains a specific provision that 
nothing in the Act should affect any rights in the wa- 
ters of interstate streams. This provision was inserted 
in order that the provisions of the Act should in no 
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way affect the case of Kansas v. Colorado, then pend- 
ing in the Supreme Court. 

The learned Justice proceeded to review the facts 
involved in that famous case, and made clear just how 
that case, although it likewise concerned rights in wa- 
ters of an interstate stream (the Arkansas River), 
differed from the case at bar: 

But here the controversy is between states in both of 
which the doctrine of appropriation prevailed from the 
time of the first settlements, always has been applied in 
the same way, and has been recognized and sanctioned 
by the United States, the owner of the public lands. Here 
the complaining state is not seeking to impose a policy of 
her choosing on the other state, but to have the common 
policy which each enforces within her limits applied in 
determining their relative rights in the interstate stream. 
Nor is the United States seeking to impose a policy of its 
choosing on either state. All that it has done has been to 
recognize and give its sanction to the policy which each 
has adopted. Whether its public land holdings would en- 
able it to go further we need not consider. And here the 
complaining state is not seeking to interfere with a diver- 
sion which has long been practiced and under which much 
reclamation has been effected, but to prevent a proposed 
diversion for the benefit of lands as yet unreclaimed. 

So much of the opinion is introductory and ex- 
planatory of the law pertaining to the general question. 
Here the learned Justice took up the specific conten- 
tions of the parties. Two of these were disposed of in 
the following paragraphs: 

The contention of Colorado that she, as a state right- 
fully may divert and use, as she may choose, the waters 
flowing within her boundaries in this interstate stream, 
regardless of any prejudice that this may work to others 
having rights in the stream below her boundary, cannot 
be maintained. The river, throughout its course in both 
states, is but a single stream wherein each state has an 
interest which should be respected by the other. A like 
contention was set up by Colorado in her answer in 
Kansas v. Colorado, and was adjudged untenable. Further 
consideration satisfies us that the ruling was right. (Citing 
cases.) 

The objection of Wyoming to the proposed diversion 
on the ground that it is to another watershed, from which 
she can receive no benefit, is also untenable. The fact 
that the diversion is to such a watershed has a bearing 
in another connection, but does not in itself constitute 
a ground for condemning it. In neither state does the 
right of appropriation depend on the place of use being 
within the same watershed. Diversions from one water- 
shed to another are commonly made in both states, and the 
practice is recognized by the decisions of their courts. 
(Citing cases.) ... - : 

We are thus brought to the question of the basis 
on which the relative rights of these states in the waters 
of this interstate stream should be determined. Should 
the doctrine of appropriation, which each recognizes and 
enforces within her borders, be applied? Or is there an- 
other basis which is more consonant with right and 
equity? 

He reviewed the history of agricultural develop- 
in these two states, stressed its dependence on the 
appropriation of water for irrigation, and said: 


Such was the course of irrigation development in 
both states. It began in territorial days, continued with- 
out change after statehood, and was the basis for the 
large respect always shown for water rights. These con- 
stituted the foundation of all rural home building and 
agricultural development, and, if they were rejected now, 
the lands would return to their naturally arid condition, 
the efforts of the settlers and the expenditure of others 
would go for naught, and values mounting into large 
figures would be lost. 

In neither state was the right to appropriate water 
from this interstate stream denied. On the contrary, it 
was permitted and recognized in both. The rule was 
the same on both sides of the line. Some of the appro- 
priations were made as much as fifty years ago and many 
as much as twenty-five. In the circumstances we have 
stated, why should not appropriations from this stream 
be respected, as between the two states, according to their 


several priorities, as would be done if the stream lay 
wholly within either state? 

To the contention of Colorado that the rule of 
prior appropriation should not here apply because this 
was not a suit between private appropriators, it was 
answered : 

As respects Wyoming the welfare, prosperity, and 
happiness of the people of the larger part of the Laramie 
valley, as also a large portion of the taxable resources of 
two counties, are dependent on the appropriations in that 
state. Thus the interests of the state are indissolubly 
linked with the rights of the appropriators. To the ex- 
tent of the appropriation and use of the water in Colorado 
a like situation exists there. 

The learned Justice likewise rejected the argu- 
ment that the water proposed to be diverted to the 
Cache la Poudre valley would there be used more 
efficiently than it would be used in Wyoming. He 
recalled the extensive use of irrigation in Wyoming 
for combined farming and stock raising, and declared 
that in neither state had any discrimination been made 
between such a purpose and other farming. Hence, 
he said: 

We conclude that Colorado’s objections to the doc- 
trine of appropriation as a basis of decision are not well 
taken, and that it furnishes the only basis which is con- 
sonant with the principles of right and equity applicable 
to such a controversy as this is. 

The remainder of the opinion, filling twenty-eight 
columns, is devoted to a determination of just how 
much of the annual flow of water Wyoming was en- 
titled to. Before this amount could be fixed, it was 
necessary to determine what should be the measure of 
supply. It was the contention of Colorado that the 
average yearly flow for the period during which data 
were available, afforded this measure. But with this 
the learned Justice disagreed : 

We think it is not a proper measure; and this be- 
cause of the great variation in the flow. To be avail- 
able in a practical sense, the supply must be fairly con- 
tinuous and dependable. No doubt the natural flow can 
be materially conserved and equalized by means of 
storage reservoirs, but this has its limitations, both finan- 
cial and physical. The construction of reservoirs of real 
capacity is attended with great expense, and unless an 
adequate return reasonably can be forseen the expenditure 
is not justified and will not be made. ; $ 

The learned Justice entered extensively into an 
examination of the evidence presented by both sides. 
After rejecting years of extraordinary flow from com- 
putations of the average annual flow, making certain 
other corrections, and holding that both states were 
under a duty to conserve the water within practicable 
limits, he said: 

We conclude, in view of all the evidence, and of 
several considerations we have stated, that the natural 
and varying flow of-this stream at Woods, which is after 
the recognized Colorado appropriations are satisfied, is 
susceptible, by means of practicable storage and conserva- 
tion, of being converted into a fairly constant and de- 
pendable flow of 170,000 acre-feet per year, but not niore. 
This we hold to be the available supply at that point after 
the recognized Colorado diversions are made. 

He then determined from the evidence how much 
water was added to the Laramie River by tributaries 
entering that stream below Woods, and thus arrived 
at another figure: 

It results that, in our opinion, the entire supply avail- 
able for the proposed Colorado appropriation and the 
Wyoming appropriations down to and including the di- 
version for the Wheatland district is 288,000 acre-feet. 

This amount was not sufficient to satisfy the 
Wyoming appropriations dependent thereon and also 
the proposed Colorado appropriations. Colorado con- 
tended that certain tunnel diversions, part of the Lara- 
mie-Poudre project, took priority to certain large irri- 





























CurrENT Lecat LITERATURE 





697 





gation works in Wyoming. The learned Justice held 
that these tunnel diversions did not amount to an 
actual appropriation until an ACTUAL contract fer the 


project was made and ratified. He said: 

Up to that time the whole subject was at large. There 
was no fixed or definite plan. It was all in an incep- 
tive and formative stage,—investigations being almost 
constantly in progress to determine its feasibility and 
whether changes and alternatives should be adopted 
rather than the primary conception. It had not reached 
a point where there was a fixed and definite purpose to 
take it up and carry it through. An appropriation does 
not take priority by relation as of a time anterior to the 
existence of such a purpose. 

He found that of the 288,000 acre-feet available 

the amount covered by senior Wyoming appropriations 
was 272,500 acre-feet, and hence directed that a decree 


be entered enjoining defendants from diverting more 
than 15,500 acre-feet each year. 

The case was argued by Messrs. John W. Lacey 
and N. E. Corthell for Wyoming, by Messrs. Fred 
Farrar, Julius C. Gunter, Delph E. Carpenter, Leslie 
E. Hubbard, Platt Rogers and Victor E. Keyes for 
Colorado and the corporate defendants, and by Solici- 
tor General Davis and Assistant Attorney General 
Riter for the, United States. 

A rehearing was denied October 9th, 1922, and 
the decree modified so as to declare that the limita- 
tion of the diversion through the Laramie-Poudre 
Tunnel should be without prejudice to the right of 
Colorado to certain enumerated diversions previously 
made. 





CURRENT LEGAL LITERATURE 





Among Recent Books 





NIFORM Laws, Annotated, by H. Noyes 
Greene. Edward Thompson Company, North- 
port, New York. $36. This is to be a set of 

nine volumes which is planned to include all the uni- 
form acts recommended by the National Conference 
of Commissioners on Uniform State Laws, which have 
been adopted by one or more states. Volume I is de- 
voted to the Uniform Sales Act. Under the various 
sections of the Act are placed three kinds of notes: 1, 
The Commissioners’ notes as to the origin of the pro- 
visions in question. 2, Statutory notes showing the 
variations in the language of the Act in different states. 
3, Case notes digesting the cases construing various 
sections of the Act. Pertinent cases wherein the Act 
was not cited are included. A cumulative supplement 
will add new cases and statutory changes. The first 
volume seems to have been carefully prepared. The 
series will be of great utility. 

The following is taken from the Fifth Edition of 
“The Law and Custom of the Constitution,” by Sir 
William R. Anson, which has just been published by 
the Clarendon Press (Oxford University Press) : 
“There have been many changes in the statute law of 
Parliament since the last edition of this volume was 
published. The recasting and extension of the 
franchise by the Representation of the People Act, 
1918, the creation of the Parliament of Northern Ire- 
land, the disappearance of the representatives - of 
Southern Ireland from the House of Commons, the 
presence of women in Parliament, are the most 
notable; but changes in matters of detail are numerous 
also, as the Table of Statutes since 1911 testifies. Par- 
liamentary custom and practice, on the other hand, 
have been singularly little affected even by the War, if 
the disappearance of the guillotine as a regular instru- 
ment of House of Commons procedure is excepted ; 
and indeed, far-reaching though the statutory changes 
have been, Parliament emerged from the struggle with 
its structure, machinery, and powers still essentially 
the same. If it was willing for a time of its own ac- 
cord to delegate to the Executive some of its most 
jealously guarded powers, this was a proof, not of 
weakness, but of strength; and for the Mother of 
Parliaments the final victory of the parliamentary 


peoples of the world must always possess a peculiar 
significance.” 

Crime—Its Cause and Treatment, by Clarence 
Darrow. Thomas Y. Crowell Co., New York. $2.50. 
In this book, written by one of the country’s most 
widely known criminal lawyers, is set down the evi- 
dence, gathered from forty years spent in Court and_ 
from wide reading, which tends to support the belief 
that crime, like insanity, is not a moral but a func- 
tional defect of the whole human structure in its rela- 
tion to its environment. 

What Prohibition Has Done to America, by 
Fabian Franklin. Harcourt, Brace & Co., New York. 
$1.00. This book is an argument for the r of the 
Eighteenth Amendment, and the substitution of an 
amendment giving Congress power to regulate the 
liquor traffic. Emphasis is laid on the extent of pres- 
ent violations of the Amendment and the circumstances 
of its passage and enforcement which, in the author's 
opinion. are destructive of respect for law. Fearless- 
ness characterizes the author throughout the book. 

Legislative Procedure, by Hon. Robert Luce. 
Houghton, Mifflin Co., Boston. $5.00. With this vol- 
ume the author begins a series of four volumes on the 
science of legislation. Later volumes will deal with 
the structure and characteristics of legislatures, the 
history and theory of law-making by such bodies, and 
finally the merits and defects in their functioning. 
True to its title, this volume contains a wealth of in- 
formation as to practices in the mechanics of law 
making. It is not information merely. The descrip- 
tion of each legislative practice is followed by a 
criticism of it. In doing the task he has set for him- 
self, the author suffers from no want of experience. 
Besides being for nine years a member of the General 
Court of Massachusetts, he has served as Lieutenant~ 
Governor, member of a Constitutional Convention and 
of the United States House of Representatives. 

The Evolution of Knowledge, by George Shann. 
Longmans, Green & Co., New York. $1.50. This isa 
little book of one hundred pages, written in a remark- 
ably clear style, considering the abstractness of the 
subject treated. The definition of knowledge adopted 
is the familiar pragmatic one, that it is merely a mental 
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arrangement of experiences which gives the best avail- 
able forecasts of future experience. Novelty is found 
in the fact that the author reaches this definition by 
the application of the theory of evolution to epistemol- 
ogy. Knowledge is seen as “a product of nervous 
function having grown from the need of the organism 
to forecast the consequences of voluntary action.” 
The author, of course, rejects the “common assump- 
tion that by scientific knowledge we can get behind our 
senses and picture the nature of the (hypothetical) 
external world as it exists, independent of sensation.” 
The important bearing of the author’s thesis on the 
problem of education is pointed out. Here is a little 
book which will delight its readers. 

English and American Philosophy Since 1800, by 
Arthur Kenyon Rogers. The MacMillan Co., New 
York, 1922. $3.50. Certain fundamental beliefs are 
implicit in man’s usual and normal interests. These 
beliefs, rather than experiences, are the ultimate and 
actual material of cognitive human life. Starting with 
beliefs, rather than with experiences as do the 
empiricists, or with thought processes, as do the ra- 
tionalists, the author treats the philosophical ideas 
since 1800, not merely as a historian, but as a critic 
whose purpose is to establish the validity of his own 
attitude. All this is confessed in the preface, but this 
confession should not lead one to underestimate the 
book’s value as a clear and impartial statement of the 
views of the leading philosophers of the last century 
and a quarter. 

The Great Experiment, by Hon. Thomas Dillon 
O’Brien. The Encyclopedia Press, New York. $1.25. 
In this handsomely bound little volume, the author, 
who was formerly Associate Justice of the Supreme 
Court of Minnesota, describes the fundamental feat- 
ures of American Constitutional Government and 
points out their excellence. . His picture of the Consti- 
tution in operation is that of an instrument able to pro- 
tect individual liberties and adequate to insure prog- 
ress. Clarity and conciseness characterize the author’s 
style throughout the book. Thus an able defence of 
judicial power to declare legislation unconstitutional 
concludes as follows: “The courts do not, to the 
slightest extent, attempt ‘to exercise a veto power, nor 
to interfere with the policy or discretion of the legis- 
lature. They only determine whether the statute is 
contrary to the Constitution, and, therefore, beyond 
the power confided to the legislature.” This volume 
is well suited to become a handbook for those engaged 
in the present movement in defense of the Constitution. 

Our Changing Constitution, by Charles W. Pier- 
son. Doubleday, Page & Co., Garden City, New York. 
$1.50. This little book strikingly portrays the extent 
of recent federal encroachment upon state power. The 
vigor of state governments is conceived as a necessary 
element to a successful working of our government. 
While approving federal control of commerce, the 
author deplores national legislation on matters of social 
welfare, urging, not merely that the federal govern- 
ment keep its hands off, but that the states meet the 
popular need for such legislation by prompt and 
effective enactments. 

The Threefold Commonwealth, by Rudolph 
Steiner; translated by E. Bowen-Wedgwood. The 
MacMillan Co., New York. $2.00. In the foreword it 
is stated: “The author thinks that he perceives how 
the true form of the social question emerges as an out- 
come of the requirements of (1) the economic life, (2) 
the life of ‘rights’ and (3) the spiritual life.” To meet 









this threefold need of human nature, the author pro- 
poses a threefold state, an industrial commonwealth, a 
political commonwealth and a spiritual one. Each is 
to be independent of the other, except so far as the 
second must regulate the first, and the first must sup- 
port the other two. 

The State and the Church, by John A. Ryan and 
Morehouse F. Millar, S. J. The MacMillan Co., New 
York, 1922. $2.25. This book has been prepared and 
published under the authority of the National Catholic 
Welfare Council, and will be found useful as an 
authoritative statement of the position of the Catholic 
church concerning the relation of the Church and the 
State. As stated in the preface, some of the questions 
discussed are: What is the State and its relation to 
the Church? What is the ethical basis of government? 
Do governments “derive their just powers from the 
consent of the governed?” Does the individual 
exist for the State or the State for the individual? 
Should the State be merely a limited policeman or a 
universal provider of every good thing, or something 
between these extremes? What is the normal Cath- 
olic attitude toward the American State and American 
political institutions? What is the rational meaning 
of patriotism? This book is the second in the “Social 
Action Series,” which is being prepared by the Depart- 
ment of Social Action of the National Catholic Wel- 
fare Council, the first volume in the series being “The 
Church and Labor,” by Rev. John A. Ryan and Rev. 
Joseph Husslein, S. J. 

There has been received the first number of 
volume 63 of the Dominion Law Reports; published 
by the Canada Law Book Co. Ltd. of Toronto. This 
publication covers a field corresponding to the Reporter 
System, as it contains all the decisions of every pro- 
vincial court and of the federal courts of Canada. 
Many of the cases reported are extensively annotated. 
The issue at hand contains an excellent and fairly full 
statement of Dominion Company Law in Canada by 
H. H. Donald of the Toronto Bar. 





Safeguarding the Selection of Judges 

“One point of procedure which appears to 
have great value, toward directing public action 
the right way, is to separate the elections of judges 
from those for other offices, by considerable peri- 
ods of time. Another point in the right direction 
should be an effort toward a closer companionship 
and comradeship among members of Bar Associa- 
tions in large cities. The wonderful power and 
influence exerted by the English Inns of Court 
upon all phases of law affairs, including the selec- 
tion of judges, are due to their unity, the intimacy 
of their members, their brotherly fellowship, and 
hence their appreciation of the qualifications of 
their membership. The bonds of fraternal sympa- 
thy and social intercourse between the general 
membership of Bar Associations in this country 
are not as strong and gripping as they were a gen- 
eration ago, or as they are in England now. The 
tendency toward commercialism in our profession 
is stronger than of old. It should be combatted. 
The traditions of the Bar give us such noble ideals, 
and so clear a path for leadership in good citizen- 
ship that we all should strive to live up to the 
standards of the past, and to forfeit nothing of the 
good record that our progenitors have made.”— 
Shepard Barclay in St. Louis Law Review, August. 
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AFTER-DINNER ORATORY AT SAN FRANCISCO 








Lord Shaw Calls Us a “Statutorily Sober” People and Tells a Story of the Good Old Days in 
Edinburgh—M. Aubépin Pays Beautiful Tribute to American Aid in World War— 
Mr. Beverly L. Hodghead Alludes to California 





Lord Shaw’s Address 


R. PRESIDENT, and Ladies and Gentlemen: 
M What will be left of me as I advance towards 

the Canadian border, I am at a loss to know. I 
thought that all that was in me had been taken out of 
me by the festivities of this lovely city. But here I 
am again. I am always learning, however, always 
learning. I thought, having had some political expe- 
rience, that I was able occasionally to evolve order out 
of chaos. But I never realized the importance of 
doing it until about twenty minutes ago, when the chaos 
in this room reminded me of the Second Book of Mil- 
ton. As to how to evolve order out of chaos, I can 
only reply in the language of an eminent legal friend, 
“San Francisco knows how.” 

And then, your dinners are so long. It is not that 
you drink much—you can’t. You are a statutorily 
sober people. In the old days, ladies and gentlemen, 
when the alliance between my native country and 
France was a daily affair, when, into the port of Leith 
there came so many good hogsheads of claret from 
Bordeaux, they had a rollicking time, particularly the 
judges. And the heads of the court in those days were 
famous men. Their dinners began at four o'clock in 
the afternoon. One day, in Edinburgh, an anxious- 
minded gentleman was wishful to consult one of the 
judges. He rapped at the door, and the servant-maid 
came to the door. It was two o'clock in the afternoon. 
The gentleman said, “Is his Lordship in?” “Oh, yes,” 
she said, “he is in. But he is at his dinner.” - “At his 
dinner!” he said. “Why, it’s two o’clock in the day.” 
“Yes,’ she said, “but it is yesterday’s dinner.” 

However, I am not going to make any protesta- 
tions that I will not make a speech and then make one. 
| am not going to have any limitation put upon me of 
ten minutes, and then forget it. Let me be a law unto 
myself, and be brief and simple in the few words I wish 
to say to you. 

Ladies and gentlemen, I have been much struck 
with the proceedings of your Association meeting. 
In the first place, I have been struck by its management. 
\nd I wish in this to dedicate two observations to the 
record. I have, after a long experience of the conduct 
of public meetings, had occasion to observe the ability 
for discipline which a chairman may possess. I have 
seldom known a combination of urbanity, ability, firm- 
ness and capacity equal to that of your President, Mr. 
Severance. That very, very able opening speech of his 
will, I hope, pass into the legal literature of my own 
land and of all lands. It was a very powerful utter- 
ance, particularly upon American problems, but yet 
bearing upon larger legal issues. 

My second observation is, that it is a personal 
atisfaction to me of the highest order that this great 
\merican law concourse has done itself the honor of 
electing as its new President my dear and beloved 
friend, John W. Davis. Ladies and gentlemen, you 
little know what a force personally exists in his influ- 
ence over international relations. If I were asked to 
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select one, in whose person I would unite all the qual- 
ities that are necessary to bind two nations together 
in good will, I should seek a man of that perspicacity 
of mind, of that notable firmness and command of 
speech, of that wonderful reserve and discretion in ut- 
terance, and above all, of that good will at heart, such 
as are possessed in a supreme degree by Mr. John W. 
Davis. He had an all too brief stay at the Court of St. 
James. But I am free to say that, if the English public 
had witnessed his going away from the English shore 
and returning to your country, it would, as is usual 
when it is highly moved, have expressed itself in the 
language of the Scottish song, and it would have ex- 
claimed, as it bade him farewell, 

“Better lo’ed ye cannot be, 

Will ye no come back again?” 

And now, having referred to the management of 
this Association, will you permit me to allude to the 
attitude of this great body. It was with no slight emo- 
tion, ladies and gentlemen, that I beheld this audience 
spring to its feet when the national anthem of England 
was played. I may have, I suppose, to give an account 
of my adventures in San Francisco in very high quar- 
ters in the Old World. But it will be with sincere 
gratitude of heart, and with a very sweet memory, that 
I shall be able to relate how the grandchildren and the 
great-grandchildren of England rose as one man to the 
strains of the national anthem. And I shall be able to 
assure them on the other side of the water that, after 
all, we are all growing philosophers. Forms of gov- 
ernment do not trouble us so much now. We do not 
have heart-breaking, ringing toasts as to monarch, re- 
public, this, that, and the other. We have come back 
to Pope’s wonderful couplet : 

“For forms of government let fools contest, 
“Whate’er is best administered is best.” 

And, now that I have referred to your friendship 
for the old motherland, will you permit me to make one 
reference to the other flag that I see opposite to me? 
M. Aubépin, it has been one of the delights of my 
visit to this continent and to this congress, to have the 
visit shared by a Frenchman of the worth and standing 
of yourself. One of my greatest friends in France 
and on the continent of Europe is also your good 
friend, M. Bourgeois. He has been my guest for many 
days with me in London, and I wish to assure you that 
there is not on the face of the earth a greater friend 
of peace and goodwill among the nations than he, and 
that he, M. Aubépin, and myself are agreed that, when 
we talk of goodwill among the nations and translate 
that, it means the United States, Great Britain, and 
France. 

But I must not detain you, ladies and gentlemen. 
Yesterday, at the Commonwealth Club, I spoke to San 
Francisco as to civic responsibility. To you I would 
only say that it is one of the greatest joys of one’s 
life to feel that, having entered at an early age in a 
profession and passed through from stage to stage of 
it, until at last 1 am a poor old crock upon a poor old 
shelf, I can look down and see the wonderful, thriv- 
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ing profession of the law, in Europe and in America, 
animated by the same ideas, anxious to promote the 
cause of justice, sweet guardians of the doctrine of 
liberty. Stand to these things; hold to them. Make 
law master in its own house. Take no advice from 
those, whether they be high in estate or powerful in or- 
ganization, or even governments themselves, that would 
ask you to let law slip its cord or its chain. Keep firm 
in discipline ; be honorable in your profession—I know 
you will be that. There are such things, I know, as 
professional disbarment. That does not animate 
you, nor is there any motive of fear. There is some- 
thing which is higher than all fear as a motive of hu- 
man conduct, for every lawyer in his profession. It is 
expressed by a dear old countryman of mine, when he 
says, 

“Where you feel your honor grip, 

Let that be your border.” 


M. Henri Aubepin’s Address 


R. PRESIDENT SEVERANCE, Ladies and 
M Gentlemen: Allow me first to thank the Presi- 

dent and Lord Shaw for the words they have 
addressed to my beloved country, France, and to my- 
self. I am deeply touched. I shall repeat the good 
words said when | am in my own country, and I as- 
sure you that it will be dear to the heart of France. 
Especially allow me to thank again the prominent 
lawyers, the charming man, your President, Mr. Sever- 
ance, and all of you brothers of the American Bar 
Association, for the courteous reception you have 
given me. It would be impossible to be the object of 
greater attention than I have received. You have 
treated me as a brother, my confréres of America, and 
for that I thank you with all my heart. You have 
spoken to me of France in a way I never shall forget. 
Many of you have known my country in days of peril, 
bringing to her yourselves, your courage, your devo- 
tion. It was with very deep emotion that on the train 
a short time ago I saw, in a buttonhole, a little red rib- 
bon that France gives to her sons. 

You have invited me, in this wonderful city of San 
Francisco, to take part in your deliberations. 1 am pro- 
foundly interested and impressed with your work, and 
I shall report to our jurists on the other side of the 
ocean in what great respect you here hold your juris- 
prudence and the law. 

To prepare us for this serious work, the American 
Bar Association has given us a splendid treat, which 
will continue tomorrow. How beautiful is your coun- 
try, my brothers of America! On Pike’s Peak, and in 
the Yellowstone Park I was filled with admiration. 
But, shall I say it, it was something else which moved 
me more. 

It was a small farm house I saw from out the 
train window, in a vast plain; and, looking at it, I said 
to myself, “Who knows, perhaps in that house there 
was a man who lived a quiet and happy life, who was 
working on his land, for his land, surrounded by his 
family ; and one day he heard a great voice saying to 
him, ‘Arise, go and fight!’ And why? No one threat- 
ened his life, nor that of his family, nor his fields. But 
the great voice said, ‘Arise! To your duty! You are 
happy because you are free to protect your farm, your 
family. Goon! Fight! Arise!’ And the man arose. 
He traversed half the globe. He came to our shores. 
And the world was saved!” 

It. will be the eternal glory of America that she 
brought to an end a terrible conflict and gave peace to 





humanity. Peace, gentlemen, will live. Because more 
than you, perhaps, we hate war, because more than any 
people we suffered by war. Twice in fifty years we 
were invaded by a neighbor who robbed us of our ter- 
ritory for a time. And as she robbed us, she robbed 
the territory of other neighbors. But now that time is 
past, and forever the reign of might must give way 
to the reign of right. 

May universal peace, the reign of liberty, be pro- 
tected by our indissoluble union. 


Mr. Hodghead’s Address 


R. PRESIDENT and Members and Guests: The 
M American Bar Association, after wandering 
fully forty years in the wilderness, has finally 
reached the Golden Gate. We trust that these doctors 
of the Executive Committee, these cautious and con- 
servative leaders of Israel, who accepted our assur- 
ance and directed this expedition, will recognize in 
the full measure of our welcome some of the aspects 
and qualities of the promised land. 

The Association is no longer bounded on the west 
by the Missouri River. In fact, its field of influence 
is now coextensive with the jurisdiction of that great 
tribunal whose chief has honored us with his presence 
tonight. I mean coextensive geographically, of course— 
I don’t for a moment claim that this modest association 
could issue all the terrible writs of that august tribunal, 
nor does it have the authority even to deal with this 
tremendous and competent power for error represented 
here by the Judicial Section. 

In this enlargement of the Association’s area of 
influence, there has been a discovery. I am not quite 
sure whether the American Bar Association, like Bal- 
boa of old, has looked over the mountain and discov- 
ered the Pacific, or whether the Pacific has discovered 
the American Bar Association. But, at all events, we 
are now well acquainted, whereas formerly we have 
been rather distant—a sort of corresponding member 
of that body. 

Perhaps I might for a moment explain to the 
members how the American Bar Association happened 
to come to California this year, for the first time in 
its history. It was not accidental—quite the contrary. 
But sometimes small incidents have large influence with 
affairs of life. I remember reading a short time ago 
with some surprise that the artist Whistler, like Edgar 
Allan Poe, was at one time a cadet at West Point. But 
his military career did not survive his first mid-term 
examination. He was asked the question in chemistry: 
“What is silica?” and he answered, “Silica is a gas,” 
and the authorities notified him that the government 
would no longer require his services in the army, and 
he should change his profession. He said afterwards 
in later life that “if silica had been a gas, I would have 
been a major general.” 

Now, this Executive Committee, in fixing this 
place of meeting, acted with some caution and showed 
some fear. California was a long way from home, the 
members might not go to the meeting, the meeting 
might be a failure. Those were the arguments pre- 
sented. But that recalls to me a passage in Senator 
Beveridge’s “Life of John Marshall.” He refers there 
to Peter Cartwright, a famous old backwoods preacher, 
who carried the gospel in that day into Ohio and In- 
diana and Illinois in a somewhat terrifying and 
sulphurous form. I am not advised whether his 
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religious influence in those communities has been last- 
ing or not. But, at all events, Peter Cartwright and 
Bishop Walker, two Methodist ministers, set out from 
that primitive community, which was then the West 
and is now the East, to Baltimore by horseback, and 
they stopped for the night at a mountain cabin kept by 
a profane and worldly landlord. The preachers asked 
permission to pray for him, and he refused. He said 
he would not have any praying about his house. Cart- 
wright insisted that he had as much right to pray as 
the other men about the place had to swear and get 
drunk, and he demanded his rights. The landlord re- 
fused and an argument ensued. Whereupon Cart- 
wright, being the more vigorous of the two preachers, 
feeling that the end justified the means, knocked the 
landlord down and held him in subjection while Bishop 
Walker prayed for him with great success. And the 
next morning prayers were said without protest. 

Now, our local committee having charge of the 
invitation of California to this meeting adopted some- 
what the same system of practical religion with the 
Executive Committee in Florida last January. But 
the end justified the means. Having first converted 
Mr. Wadhams, and Hugh Brown of Nevada being with 
us from the beginning, those two-bishops of the Asso- 
ciation espoused our cause and presented our cause 
there. Some of the members were reluctant. They 
were regular landlords. But one of our advocates held 
them in subjection while the other one prayed for them 
in good California fashion. And the next morning, 
and this is the parallel, we received the telegram— 
and this is a genuine one, it is not a stage telegram— 
“The Executive Committee this morning voted unani- 
mously and enthusiastically for San Francisco.” One 
of the members—to be personal I believe that it was 
Judge Corliss, of Detroit—said when that committee 
met that nothing could convince him that the meeting 
should be held in San Francisco. But after he had 
been Cartwrighted, when he had received the treatment, 
he announced in committee that nothing could convince 
him that the meeting should be held anywhere else, and 
he is with us tonight, together with the other members 
of the committee. 

We trust that our reception has been as gentle as 
the treatment of the Executive Committee at that par- 
ticular time was violent. Probably the trip did seem 
a long one to many of you. They have strange notions 
back East about the location of the West. When I 
was in New York last September, after the meeting at 
Cincinnati, I was talking with a lawyer about the like- 
lihood of this meeting coming to San Francisco this 
year, and I asked him if he had ever been out West, 
and he said, “Well, I have never been-further West 
than Alabama.” Now, here is Judge Taft, who has 
come all the way from England to attend this meeting, 
and we are honored by distinguished representatives 
from the English and the French and the Canadian 
bar. California is delighted to have all of you for its 
guests. The polite things said to you on Wednesday 
last by our Governor were necessarily at that tune 
somewhat hazy. But now we are prepared to testify, 
in accordance with the accepted rule, to our great de- 
light that so many of the busy lawyers of the East 
found this meeting so important that they could lay 
aside their business, and judges could lay down their 
burdens—I believe with lawyers it is “business” and 
with judges it is “burdens”—and come to California, 
and that the ladies, may the Lord protect and clothe 


them, could lay aside their affairs (laughter)—I hadn’t 
quite finished. 

Now, I have no subject assigned me, and in such 
case it is usual to say a word about California. A 
great Secretary of State, Mr. John Hay, speaking to 
an assemblage here a few years ago, said that after 
crossing the Rockies and the Sierra and coming into 
the sunshine of California, when ‘it is shining, his 
thoughts reverted to the aphorism of Goethe, “Beyond 
the Alps lies Italy.” So, beyond the Sierra lies Cali- 
fornia. Friendly visitors have thus sometimes assured 
us of our material greatness. And if, perchance, they 
forget, and we are pressed for conversation, we have 
been known to refer to it ourselves. This tendency is 
said to increase in somewhat geometric ratio as you 
travel southward. And in extolling the virtues of the 
State of California, which I shall not do, because the 
President is watching me, there is little danger that any 
description which we could give would conflict with 
the evidence of the censor. 

I might say, however, in passing, that it is alleged, 
and admitted, that we have climate in many parts of 
California, even in San Francisco. We have resources 
in water and power and forests and Missions and soil, 
the particulars of which I leave to Chambers of Com- 
merce, but I will say very generaily that we raise prac- 
tically everything in California, except Chief Justices 
of the U. S. Supreme Court and Presidents of the Amer- 
ican Bar Association. I might possibly add members 
of the British House of Lords, because I don’t want to 
claim too much. But we all trust that, before you leave 
the borders of the State, you will have opportunity of 
passing through our great, broad valleys, and along our 
high, rocky coasts, and of traversing the mountains 
and the lakes and the fertile plains in California; we 
hope that you will have opportunity to witness the 
grandeur of the Yosemite and see the beauty of her 
flowing waters and her sublime and mighty cliffs, and 
stand under the giant Sequoias, older than the cedars 
of Lebanon, which grew while yet Pharaoh reigned. 
Tomorrow you are to visit one of our groves of red- 
woods, a beautiful temple of Nature where never 
jealousy, but sometimes other things reign.’ We want 
you to see Southern California, to which I referred 
a moment ago, where, in the beautiful summertime, 
their towering mountains, reaching a little higher into 
the sky, look down serenely upon the sunny groves of 
orange and lemon and palm trees and roses which 
flourish at their base. California has no last rose of 
summer, except in song, and her flowers, in careless 
profusion, have lost count of their seasons of bloom. 

California has traditions, but they are young. 
It has a history, but its foundations are remembered 
by our oldest citizen. Our jurisprudence had a rapid 
growth. It began with nothing when the avalanche of 
population fell into the early mining claims, finding no 
organized government. California never had any ter- 
ritorial existence. It bounded straight forward into 
statehood. And before statehood, the miners made the 
mining laws, and enforced them. They were not much 
troubled with rules of procedure. They had no bar 
associations and no demurrers. But there was a swift 
and sudden justice administered in stch manner fhat 
Hamlet himself, the melancholy prince, would scarcely 
have complained of the law’s delay. It would not 
have been a very convenient place in which to hold a 
session of the American Bar Association. The chief 
means of access to the territory in question was the 
four cylinder mule team from the East, and I don’t 
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believe the committee would have accepted the invita- 
tion if it had been presented by Peter Cartwright him- 
self. But the rules of practice agreed upon in those 
turbulent mining camps are the basis of the mining 
laws of the country today. Before the government 
could be organized, the laws, such as were existing, 
were Spanish. But they were to be found only in 
such accessible places as the City of Mexico and the 
capital of Spain, in writing, but in a foreign language. 
So it is not so much a question of knowing the law as 
to know where to find it. 

This difficulty was soon remedied, when the first 
legislature met, when there was adopted—when we 
adopted—or I didn’t, I was not a member of that first 
legislature—they adopted the common law of England 
as the basis of our jurisprudence. I will say to Lord 
Shaw that, in his long trip, he has not outgrown the 
boundaries of the English common law, although he is 
on its extreme frontier, and he should feel at home 
and safe, because, as in Britain, the rules of the com- 
mon law prevail except where changed by statute. 

sut there have been some inroads by statutory en- 
actments, and our community property act and Vol- 
stead Act have made some slight changes, but a great 
many people haven't received the news yet as to the lat- 
ter. Some of us are for prohibition, some are for 
prohibition with moral reservations, and some of us 
are just for reservations. But ordinarily, we are a 
plain-speaking, liberty-loving, common law crowd. 
And I will say further to Lord Shaw that some of us 
are such primitive citizens that we are still reading Sir 
Walter Scott and voting the Democratic ticket, without 
fear of punishment or hope of reward. 

California, not content with her good constitution, 
adopted a new one about thirty years later. And that 
one was certainly the longest one known to history. 
It is about as long as the Book of Leviticus, which some 
of you are as familiar with, and about as widely read. 
Lord Bryce, in his “American Commonwealth,” printed 
as an appendix that remarkab'e document as an illus- 
tration of what a constitution ought not to be, and in 
the second edition he replaced it with the constitution 
of Oklahoma, which I believe compares with the Book 
of Exodus, with the amendments left out. 

Now, this memorable meeting of the American Bar 
Association and my time are fast drawing to a close. 
This meeting has been a tremendous stimulus to the 
profession in the West. It has been, to our great satis- 
faction, the largest meeting that the American Bar 
Association has ever held, in all of its history. We ex- 
pected a large attendance, but we did not expect the 
whole American Bar. It has been somewhat of a tax 
upon the resources of the local committee to find quar- 
ters of sufficient capacity. To the Western 
lawyer, this meeting has been a sort of a legal com- 
pendium in numbers and in spirit, and now we were 
yesterday invited to hold our meeting in 1924 in Lon- 
don. It would be interesting for us to venture there 
and walk about the ancient shores of the common law. 
And yet we have within us a feeling that some time, in 
the not too far distant future, we may have the oppor- 
tunity of welcoming you again to California. 





Note: The Editors regret that lack of space renders it impossible 
to print the other interesting addresses made at the banquet in this issue. 





The idea that the courts exist for the protection of 
the accused has taken such hold of many people that 
they forget they also exist for the protection of the 
public, 











International Law Association Meeting 


The International Law Association held its 
thirty-first conference at Buenos Aires August 24- 
30. It was the first of its kind held in South Amer- 
ica and was attended by representatives of forty 
nations. The reception and treatment of the dele- 
gates left nothing to be desired and were gratefully 
and enthusiastically acknowledged. ‘The Law Times 
of London gives many interesting details of the 
proceedings, a few of which we note here. Lord 
Phillimore read a paper calling attention to pro- 
posals unanimously adopted by the Committee of 
Jurisconsults at The Hague in the summer of 1920. 
The first, which was there proposed by Mr. Elihu 
Root, advocated new Hague conferences for reaf- 
firming the principles of international law as 
affected by the world war and for other purposes. 
(This was the proposal which was approved by the 
American Bar Association at San Francisco on mo- 
tion of Dr. James Brown Scott.) The other pro- 
posals recommended the institution of a Supreme 
Tribunal of International Justice to examination 
by the Council and Assembly of the Society of Na- 
tions along certain suggested lines, and the third 
expressed the desire that the Academy of Interna- 
tional Law of The Hague should resume its inter- 
rupted functions. 

Professor Hugh H. L. Bellot read a paper ad- 
vocating the establishment of “A Permanent Inter- 
national Criminal Court,” with jurisdiction as an 
appeal court during war and as the only court for 
such causes after the conclusion of peace. The 
proposal was approved by thirty-one votes to 
twenty-two, after the author had withdrawn his 
inclusion of crimes committed in peace time. Dr. 
L. A. Podesta Costa read a paper in which he laid 
down rules of conduct before full recognition of de 
facto governments and the grounds on which recog- 
nition should be granted. This was followed by 
lively discussion which embraced several delicate 
points. Dr. Podesta Costa also read an article on 
the liability of states for damage to neutrals caused 
by civil wars, in which he concluded that a state 
was not liable for what might be called general 
damages, that is, those caused by the general risks 
of an armed contest, but that liability should be 
assumed for singular damages, that is, those caused 
directly to determined individuals or things, or by 
arbitrary imprisonment, violence, robbery, etc. 
Prof. Alfred Manes, of Berlin, read a summary of 
his paper on “Social Insurance in the World’s 
Labor Law,” and proposed that the Association ap- 
point a committee to study the problem, promote 
legislation and assist other institutions with similar 
objects. Dr. Hofmannstahl of Vienna, read a paper 
on “The Rights of Minorities,” in which he urged 
that the idea be developed further and be protected 
by strong institutions to make it more effective. 
The Codification Committee reported a preliminary 
draft of public law by Mr. Hollis Bailey, of Phila- 
delphia, U. S. A., but stated that progress had been 
slow owing to the fact that everything had to be 
done by correspondence. The Chemical Warfare 
Committee recommended ten articles proposing a 
way to carry out practically the abolition of chemi- 
cal warfare decided on by the Washington Confer- 
ence. These were approved subject to reconsidera- 
tion of their form and elimination of certain parts. 




















CURRENT LEGISLATION 





It will be the purpose of this Department to 
bring to the attention of the bar the interesting 
changes in the fields of law which are being made 
by the legislatures. No person can be more alive 
to the possibilities of error, especially errors of 
omission, than the editors of the Department. 
The work of collecting the statutes for the past 
year has been performed under great difficulty, 
but it is hoped that it will be more successful with 








greater experience. The notes in the department 
will be simply a statement of the law as it appears 
in the statutes, with little or no attempt at its 
interpretation through a discussion of the cases. 
It is hoped that members of the bar will co- 
operate in calling the attention of the editors to 
omissions and mistakes and in supplying them 
with important new statutes in their states. Only 
by such co-operation can the department succeed. 








Regulatory License Legislation 


ECENT statutes illustrate the development of the 
license as a method of legislative and administra- 
tive regulation. Where the legislature could pro- 

hibit under penalty of criminal punishment the conduct, 
for example, of a bakery under unsanitary conditions 
there is a tendency to accomplish the same result by 
prohibiting the conduct of the bakery without a license 
and delegating to licensing officers power to require the 
license to comply with sanitary rules and regulations 
under penalty of revocation of the license. 

The desirability of the one or the other method of 
accomplishing the legislative intent involves interesting 
questions of political science and administrative effi- 
ciency. In addition, the resort to the license for regu- 
latory purposes is increasing the importance of some 
very practical problems respecting the rights of one to 
whom a license is refused or whose license is revoked 
or suspended. 

The difficulty of defining the qualifications or cir- 
cumstances which entitle an applicant to a license or 
justify the revocation of a license tempts the legislature 
to couch licensing statutes in very general language, 
leaving much to the discretion of licensing officers. 
Unregulated discretion to grant or refuse a license may 
be upheld in the case of licenses to speak in public 
streets (People v. Atwell, 232 N. Y. 96) ; but despite 
the argument of necessity the courts will still hold such 
arbitrary power tncontsitutional when it involves the 
right to follow a harmless occupation (Makris v. Su- 
perior Court, Wash., 193 Pac. 845). The legislature 
must prescribe something of a standard for the guid- 
ance and control of the administrative officer’s exercise 
of the discretion vested in him. The standard is often 
necessarily indefinite and the discretion correspond- 
ingly broad. 

The New York Real Estate Brokers’ License Law 
(Ch. 672-1922) provides for licenses to persons whose 
“competency and trustworthiness” are satisfactory to 
the licensing officer. The same act authorizes revoca- 
tion of the license if the licensee “has demonstrated 
untrustworthiness or incompetency to act as 4 real 
estate broker.” The legislature did not attempt to de- 
fine “trustworthiness” or “competency” and therefore a 
broad discretion is vested in the licensing authority 
which in this case happens to be the tax commission, 
whose other functions do not particularly equip it for 
formulating more specific standards. The Virginia act 
(Ch. 257-1922) providing for censoring and licensing 
films, authorizes a refusal of a license for any film 
which “would tend to corrupt morals or incite to 
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crime.” A Massachusetts act (Ch. 534-1922) provides 
for the licensing of “competent” persons as aircraft 
pilots. This act recognizes the fact that the official to 
whom is entrusted the administrative duties of reg- 
istering applicants and issuing licenses may not be 
equipped to perform the semi-judicial function of 
determining the “competency” of applicants. It, there- 
fore, provides for a board of experts to determine this 
question. 

The difficulty of doing justice to the individual 
applicant is increased by the fact that licensed trades 
and professions are not always made self-governing. 
The lawyers are particularly fortunate in that their ad- 
mission to practice or their disbarment is determined 
by bar examiners and judges who are themselves mem- 
bers of the profession. In New York, for example, the- 
Board of Regents of the State University-control phy- 
sicians’ licenses. It. is interesting to note that Utah 
(Ch: 130-1921) and Washington (Ch. 7-1921) in pro- 
viding for the centralization in one state officer of the 
control of licensed trades and professions provides for 
the appointment of advisory boards selected from the 
professions affected. Under the Utah act the director 
of licenses cannot act without a report from the ad- 
visory board of the profession in question but he is not 
obliged to follow the recommendation of the advisors. 
The Washington act invests the majority of the ad- 
visory board, which consists of two members of the 
profession and the director of licenses, with power to 
conduct examinations and act on complaints against 
licensees. 

Where discretion is vested in the licensing author- , 
ity it must not be exercised arbitrarily. Due process 
requires that the applicant shall have a hearing where 
he is refused a license on the ground that he has been 
guilty of “grossly unprofessional and dishonest con- 
duct” (Mott v. Board of Examiners, 148 Ga. 55). In 
like manner, except in those cases where the legislature 
possesses unlimited control, licensing statutes must pro- 
vid for notice and an opportunity to be heard before 
revocation of an existing license (Riley v. Insurance 
Commissioner, 107 S. E. 857). The notice in such case 
must indicate the charges against the licensee and must 
give him an opportunity to be heard in refutation of 
such charges. In the interesting case of Blunt v. 
Shepardson (286 Ill. 84) the court in setting aside a 
revocation of a license said there was no charge, no 
hearing, and the letter announcing revocation of his 
license did not state for which of the reasons mentioned 
in the Medical Practice Act his license had been re- 
voked, or whether for any or no reason. 

One of the most important questions in these 
licensing acts and one upon which the acts themselves 
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too frequently make no provisicn is the nature and 
extent of judicial review available to the applicant 
whose license has been refused or the licensee whose 
license has been revoked. The New York Real Estate 
Brokers’ Licensing Act, for example, provides for re- 
view on certiorari by the courts of the licensing officer’s 
refusal or revocation of a license on the ground of 
incompetency or untrustworthiness. The statute does 
not indicate the extent to which standards of compe- 
tency evolved by the licensing authority shall be ac- 
cepted by the courts or rejected in favor of a standard 
of competency to be worked out by the judges them- 
selves. A Tennessee Act (Ch. 98-1921) provides that 
the revocation of a license for “demonstrated unworthi- 
ness to act” is final as to questions of fact. A similar 
provision is contained in a New Jersey act (Ch. 141- 
1921). A Montana licensing act (Ch. 195-1921) pro- 
vides for an appeal from the licensing officer to the 
District Court where a summary hearing is allowed and 
then an appeal to the Circuit Court. 

An attempt is made to secure uniformity of judi- 
cial decision in reviewing the action of licensing 
authorities in the Virginia film censoring act by pro- 
viding that appeals shall be carried to the Circuit Court 
of Richmond. This centralization of judicial review 
in license cases will probably not work inconvenience in 
the case of licenses for moving picture films, but it may 
not work so satisfactorily when applied to other 


licenses. The Washington act centralizing control over 
licenses provides that any person aggrieved by the 
refusal or revocation of a license may appeal to the 
Superior Court of Thurston County from which a 
further appeal on questions of law lies to the Supreme 
Court. In like manner Idaho (Ch. 255-1921) provides 
for an appeal to a specified county court. This cen- 
tralization of judicial review over administrative action 
is probably adapted from the similar procedure ‘in tax 
and workmen’s compensation statutes. The advantages 
of this procedure are evident, but where the state is 
large the expense and inconvenience of traveling to the 
county seat may be a decided handicap to an engineer 
who has been refused or deprived of a license. It may 
be that we have in these statutory provisions the be- 
ginnings of an administrative tribunal to review the 
judgment and procedure of the ever-increasing number 
of executive officers empowered to regulate property 
and personal rights. 

There is also in recent licensing statutes an exten- 
sion of the tendency to require licensees to give bond 
not only for their compliance with license regulations, 
but also to protect individuals who deal with them. As 
the bonds in such cases will probably be obtained from 
insurance companies the effect is to give persons who 
deal with licensees the benefit of insurance against loss 
by reason of such dealings. 

Tuomas I, PaRKINSON. 





HOW TO BUILD UP LOCAL BAR ASSOCIATIONS 





Report of Committee of Illinois State Bar Association Contains Many Practical Suggestions 
Which Should Be of Value to Lawyers in States Where Local 
Organizations Need Strengthening 





RACTICAL suggestions for creating more inter- 
Pex in local bar associations and for extending their 

activities and influence are contained in the report 
of the committee on local bar association meetings to 
the recent annual meeting of the Illinois State Bar As- 
sociation. While the report deals specifically with the 
local organizations in Illinois, the recommendations 
are fairly general in their application and may furnish 
useful suggestions to those in other states. 


Every Local Bar Should Organize 


The report begins by stressing the importance of 
local organizations of the bar, and this even though 
there may be only a few members. “Many times,” it 
says, “legislative and other matters are referred to the 
bar associations of the various counties for an ex- 
pression of opinion, and these organizations, although 
small, many times carry weight in recommending the 
passage of a bill before congress or the legislature. In 
every case the expression of the members of the bar 
is indicative of the sentiment of the people in their 
respective communities.” These local bar associations 
should observe the same strict rule with reference to 
membership “as are recognized by the state and Amer- 
ican Bar Associations. The quality of the membership 
will largely determine the character of its work and 
the influence of the association in the community.” 
Again, the selection of officers is a matter of great im- 
portance: “Often the local association, in electing its 


president, selects a member of the bar in honor of his 
long service, or to pay "him a mark of respect. This 
is fine in sentiment, but very often this worthy member 
is so burdened with other duties that he neglects the 
work of the association. The one selected as presi- 
dent should be not only a good executive, but one hav- 
ing an interest in the welfare of the bar. He must be 
in sympathy with the efforts of the American and State 
Bar Associations to promote the high ideals of the pro- 
fession. He should have the spirit of elevating the 
standard of the bar as a public institution, and for the 
betterment of humanity, and not to use it solely as a 
means of making a livelihood.” 


Number of Meetings 


The “number of meetings and character of the 
program” is next taken up. The number of meetings 
to be held by any association each year depends largely 
on the size of its membership and the locations of their 
residences in the county. In some counties a great 
many members of the bar live in cities other than the 
county seat, and these associations plan their meetings 
at the county seat at times when court is in session, so 
that members from other cities may attend. Some 
of the larger associations have been holding monthly 
meetings—generally informal dinners. One of the 
large bar associations in the state in addition to its 
monthly meetings observes Lincoln’s Birthday by an 
annual Lincoln Memorial Dinner. To this dinner the 
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ladies are invited and a more elaborate program is 
prepared. The report continues: 

“This committee is of the opinion that the bar of 
the smaller counties may very profitably combine with 
the other counties in their circuit and hold joint meet- 
ings. If this plan is adopted it would be well for each 
county to organize its own association. During the 
year each county organization would have an oppor- 
tunity of holding a meeting, and be responsible for the 
program. The entire Bar of the circuit would be in- 
vited to each meeting. If this plan could be adopted 
the various county associations would vie with each 
other in trying to hold the best meeting. An active 
local bar association, the associations of one circuit 
where they hold joint meetings, should hold one meet- 
ing each month during the year, except possibly in 
July and August. 

Character of Program 

“The success of a local bar association depends 
largely upon the work of the Program Committee. If 
the programs are too academic and tiresome, the mem- 
bers will not retain interest. A live, interesting sub- 
ject, well discussed by a competent person, will always 
bring forth a lively round-table discussion by the mem- 
bers of the association. The local bar associations 
should not conduct a literary society, nor discuss polit- 
ical and state questions which do not relate to the 
business of the profession. This committee in sug- 
gesting subjects or a plan of conducting local bar 
association meetings is recording only the experience 
and observation of the individual members without 
attempting to lay down a set of rules to be adopted as 
final. The officers of the local association should out- 
line their program at the beginning of the year, and 
get the members interested in the work of the associa- 
tion as its definite program. If the members can see 
that the association has a definite object, and that the 
meetings are not mere perfunctory gatherings, but are 
offered for the benefit of the members of the associa- 
tion and the profession generally, they will take in- 
terest. A number of the local associations during the 
past have considered questions relating to the proposed 
new Constitution. Another subject of interest dis- 
cussed at the local and district bar association meetings 
during the past year was, ‘What Is a Merchantable 
Title in Illinois.’ One association has made a practice 
in the past of holding a meeting following the adjourn- 
ment of the Legislature and at that time discussing the 
new statutory enactments. The Danville Association 
entertained the three judges of the Appellate Court of 
the Third District. The members of the court were 
the speakers, and gave their views on the preparation 
and presentation of cases in the Appellate Court. A 
meeting for consideration of “The Workmen’s Com- 
pensation Act” can be made very interesting. It was 
suggested by one of the members of the committee that 
an evening could very profitably be devoted to a con- 
sideration of the bankruptcy practice, and a discussion 
of a schedule of fees in bankruptcy cases.” 

Method of Conducting Meeting 

The committee states that its experience leads it 
to believe that the most successful meeting is one fol- 
lowing an informal dinner. Many of the associations 
hold their monthly meetings on Saturday night, but 
the time should be selected to suit the convenience of 
the local bar: The report adds: 

“The speaker selected for the occasion should 
present the subject, and after his address the members 


be given an opportunity to discuss the subject gener- 
ally. The real benefit of local bar association meetings 
is secured by informal round-table discussions of the 
subject following the address of the evening. The 
members should be permitted to ask questions of. the 
speaker and to give their own views. Of course, these 
remarks should be brief, confined to five or ten minutes 
for each speaker. Ordinarily, it is not advisable to 
have more than one subject for consideration at a 
monthly meeting. Do not make your meetings too 
long or tiresome. Have a definite subject, and make 
it worth while. 

“In many local associations questions of local in- 
terest to the members of the bar often arise. These 
may very properly be-taken up by the association. The 
committee is of the opinion that there are two subjects 
which should receive the attention of every local bar 
association. These subjects should be discussed in 
every association annually. These subjects are as 
follows: First: Legal education and legal ethics. Sec- 
ond: Business management of a law office. 

“The bar generally has paid too little attention to 
the requirements for admission to the bar. Our pro- 
fession has not kept pace with the medical profession 
in the matter of preliminary education. The work of 
the American Bar Association on this subject will 
greatly improve the standard of requirements for ad- 
mission to the Bar in this country. The local associa- 
tion should devote some time and effort to the dis- 
cussion of the question of legal education. 

“Local associations in the past have paid little or 
no attention to the question of legal ethics. It seems 
to this committee that this subject is an important one 
and should find its place in the annual program of 
every local bar association. There are many men in 
this state who are qualified to discuss this subject in 
an intelligent and interesting manner. We suggest that 
the local associations throughout the state devote at 
least one meeting each year to the subject of legal 
education and legal ethics. The average young man 
entering upon the practice of law has very little con- 
ception of the duties and obligations of the lawyer, 
The course in legal ethics in the law school is very 
superficial. After the student finishes his studies in 
the law school he secures a license from the Supreme 
Court to practice his profession, and he should have 
the very best instruction and training in the principles 
of legal ethics. The course given in the law school at 
best is largely theory. The young lawyer needs not 
only this, but the sound advice that only the lawyer of 
experience can give. The place for this is the local 
bar association meetings. 4 

“The business management of a law office is a 
subject that has received no consideration by thie law 
schools. Many young men finish college and law school 
and enter upon the practice of law without having 
any business experience. They may be well qualified 
and fitted to practice their profession, but their busi- 
ness training and education wholly neglected. The 
management of a law office, and the methods and sys- 
tems by which a lawyer may conserve his time is of 
great value to the lawyer, and many times not only 
increases his efficiency in serving his clients, but creates 
an impression in the minds of clients that he is a 
methodical and careful business man as well as a thor- 
ough lawyer. The young men of the profession have 
shown a keen interest in this subject, and the report 
of the committee on Office Management of this asso- 
ciation made at the last annual meeting has been con- 
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sidered and discussed with great interest and benefit 
by the members of the Bar throughout the state. 

“These subjects are not academic, but are prac- 
tical and interesting. This committee recommends 
that the Secretary of the State Bar Association secure 
and have on file for the benefit of local bar associa- 
tions the names of competent speakers who will con- 
sent to present these subjects at local bar association 
meetings throughout the state. 

“We also suggest the organization of Barristers 
Clubs, made up of the younger members of the bar. 
In one of the cities down state a club of this character 
with a membership of about twenty has been in oper- 
ation for several years. The club meets weekly on 
Saturday noon at luncheon. The object of the club 
is to study and discuss the cases as they are reported 
by the Supreme Court in the Advance Sheets. The 
chairman assigns cases to each of the members, and 
they make careful preparation so that the cases may 
be analyzed and discussed. This organization has been 
of great influence in creating interest in the local bar 
of that city. In another city a number of the leading 
firms have organized for the same purpose. At each 
meeting of the club at least one member of each firm 
is present, 

Social and Fraternal Relations of the Bar 

“The social and fraternal relations of the members 
are important things to be considered in the organiza- 
tion and operation of a local bar association. It is un- 
doubtedly true that the members of the active associa- 
tion generally sustain a more friendly relation to one 
another than those of the bar that is inactive. Some 
associations have annual picnics, ball games and other 
social functions. At least one outing should be con- 
sidered in the annual program. At these informal 
gatherings the lawyers really get acquainted with one 
another. This is a fine way to wear off the edges. 
Try it in your own association. 

Civic Duty of a Local Bar Association 

“The local bar association, if properly organized, 
should have a part in the civic affairs of the city. Its 
members should take an active part in the Association 
of Commerce and other municipal organizations, for 
the promotion of the good of the city. During the last 
war the lawyers rendered great service to the country 
in the preparation of the questionnaires in the selective 
draft. Since the close of the war the bar generally 
has taken an interest in assisting the soldiers and their 
families with their claims before the War Risk Bureau. 
However, this work should not be left to the individual 
members of the bar. There should be a central or- 
ganization for the assignment of the work of legal aid 
so that all members of the bar may serve. The Secre- 
tary of the State Bar Association some months ago 
sent out a bulletin requesting the local associations to 
organize and co-operate with the Associated Charities 
for the handling of legal aid to the worthy poor of the 
community. In many of the smaller cities the Associ- 
ated Charities have had difficulty in obtaining legal 
service for the unfortunate. It usually resulted in one 
lawyer having to do all the work, or it was left to a 
small committee who soon became tired of doing so 
much charitable work. 

“As a result of the investigation conducted by the 
Illinois State Bar Association, a scheme was outlined 
which was heretofore submitted to the members. The 
local bar association is asked to furnish the secretaries 
of the Associated Charities in their respective cities 
with a list of their members who will contribute their 


services without charge, on properly signed orders 
from the ‘Family Social Work Society.’ The local bar 
association should appoint a committee of its members 
to act jointly with the local Associated Charities in de- 
termining the general policies to be followed in the 
local legal work, and particularly to determine what 
cases or classes of cases may be assigned, with the 
understanding that a small fee, or no charge shall be 
made. Proper blanks may be secured from the Secre- 
tary of the State Bar Association for use by the ‘Family 
Social Work Society’ and if such legal work is needed 
the secretary of the Society will issue orders only to 
such members of the local bar whose names have been 
furnished by the local bar association, and such orders 
will be issued in rotation as the names appear upon the 
furnished list, so that the work will be equally distrib- 
uted among the members of the bar. Attached to such 
order will be a report blank of the advice given, or 
action taken in the legal matter, and upon completion 
of the service the lawyer should report the matter to 
the local Society Secretary. It is the plan of the State 
Bar Association that not later than the first of May 
the local secretary will submit a summary to the IIlh- 
nois State Bar Association. This committee is advised 
that many of the local bar associations throughout the 
state have adopted the plan suggested by the Illinois 
State Bar Association, and have found it successful, 
and of great benefit to the Associated Charities in the 
various cities. We all recognize the fact that there is 
a demand for legal aid to the poor, for which in most 
cases no charge can be made. The local associations 
should not place the burden upon the individual mem- 
bers, but let the Associated Charities assign these cases 
as they arise so that the work will be equitably distrib- 
uted, and all members of the bar be given an oppor- 
tunity of contributing to this cause.” 

The report is signed by Clarence W. Heyl, chair- 
man, Peoria; Edward S. Stickney, Galesburg; L. P. 
Hanna, Waukegan; Walter C. Lindley, Danville. 


THE CHANGING CONCEPTION OF LAW 

(Continued from Page 676) 
forcefully to perpetuate the fluidity of the law and to 
enhance its uncertainty. When some courts decide the 
secondary boycott to be illegal as it would if permitted 
“lead to an end of all government,” and other courts 
legalize it, one sees the disparity of view as to what is 
really the nature of law. 

Ideals of justice and the ends of law find no agree- 
ment among men where authority is absent and where 
absolute ethics have long vanished. The changing rela- 
tions among men, due to an increased complexity of 
our social order, call for not only new laws but new 
applications of old laws which, though they are at times 
piously denominated to be the same, often become new 
principles and starting points. Consequently the law 
changes and remains uncertain. That the objective 
should be to realize certainty and finality, particularly 
with reference to those interests where property, con- 
tract, and human liberty are involved, is not to be gain- 
said; but that in the modern viewpoint this is not pos- 
sible nor desirable in all fields, if law is to progress 
according to its own nature or that of man, cannot 
equally be denied. In the words of Wundt: “Social 
life, like all life, is change and development. Law 
would be neglecting one of its most important func- 
tions if it refused to meet the demands of this ceaseless 
evolution.”** 

23. Ethik, 2nd ed., 58?. 

























POLITICAL AND ECONOMIC REVIEW 


“Industrial Government,” Strikes and a “Fair Wage” Are Among Questions Involving Social 
Aspect of Law Treated in Current Periodical Literature 


AST month we noted the President’s utterance 

that “a free American has the right to work with- 

out any other's leave.” In applauding the Presi- 
dent editorially, 7he Independent (September 2) asks, 
“Did Mr. Harding understand the revolutionary bear- 
ings of his statement?” Does The Independent? It 
seems to see an implied condemnation of certain union 
activities even when the interruption of the “right to 
work” does not inconvenience the public. Does it see 
that if the worker has indeed the right to work with- 
out the consent of the owners of factories, then the 
owners have no power to enforce discipline in the 
plants? The result would be chaos, and income from 
the ownership of property would disappear. If the 
President and The Independent meant “the right to 
work without any other’s leave except the leave of 
property owners,” why on earth did they not say so? 
It is disheartening to see two such bulwarks of the 
established order give aid and comfort to an impossible 
form of radicalism. 

The internal workings of shops must be governed 
somehow, and there must be some kind of governing 
to decide what wages shall be paid and what prices 
asked. It is a menace to democracy, says Conkling 
Honsford in the September Journal of the American 
Bankers’ Association, to have a small minority (in this 
case the railroad unions) determine what those wages 
shall be, for “one of the first principles of democracy 
is the rule of the majority.” Heaven save the institu- 
Must all shares 


tion of property from its friends! 
of income be determined by a majority vote, and none 


left to the process of bargaining? What then will 
the advantage in owning property of the sort which 
now yields an income? Here is socialism with a 
vengeance. William Estabrook Chancellor goes to the 
other extreme and advocates what in effect is a sort 
of anarchism. (“Feudal Guilds or Modernism in In- 
dustry, ” The Annalist, September 11.) “The sooner 
we allow the good law of economic life—supply and 
demand—to work unhampered by Government or 
unionism, the sooner will laboring people attain more 
happiness and prosperity.” It is not quite clear 
whether he would permit railroad wages to be deter- 
mined by the bargaining of the unions, for that would 
permit the good old law to be hampered by unionism ; 
but if strikes are to be forbidden, the law will be 
hampered by the government. So there you are. And 
what is this law of supply and demand? Is it not a 
description of how prices are fixed in the process of 
exchange? And what, strictly speaking, are ex- 
changed? Legal titles to land and chattels, as a rule. 
And to say I have legal title to a thing is but a short 
way of saying that the law stands ready, at my initia- 
tive, to interfere with anyone else who touches that 
thing, but not with me. This means government 
action. How, then, is it possible for the law of supply 
and demand to work “unhampered by Government ?” 

When an owner decides what his workers shall 
do and how they shall do it, he is “governing” their 
lives. And his “government” affects them far more 
intimately than does the governing of city council or 
state legislature. The owner is able to govern pre- 
cisely because the workers have no right to work with- 
out his consent or that of some other owner. On the 
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other hand, his monarchy is not always unlimited. lor 
he cannot secure his labor force without thew consent, 
or that of some other body of workers. Which side 
shall exercise the predominance in the government 
depends on the relative strength of his need for labor 
and their need for jobs. In any event there is so:me- 
thing very analogous to government in a factory, aul 
the government is sometimes more, sometimes less 
democratic—a fact so obvious as to have found its way 
into an address by Vice-President Coolidge, printed in 
The Nation's Business for September. In regard to 
this shop government, on its internal side, there are 
two interesting questions. What is the substance of 
the government, as it affects the workers? and what is 
the form by which the governing shall be done? The 
latter question is analogous to constitutional as distinct 
from substantive law. A change going on in the sub- 
stantive law of many factories is described in “The 
Emerging Factory” by H. A. Overstreet (New Repub- 
lic, September 13). In the working out of the convic- 
tion among owners that to be efficient and profitable 
the worker must be an intelligent and high grade 
worker, he believes, “lies the hope for the eventual 
complete transformation of the factory from an insti- 
tution of sullen slavery into one of liberated, happily 
functioning life.” . 

To return to the constitutional aspect of this 
“government”—it frequently takes the form of mere 
fiat, delivered by the side which wields the predominant 
power for the time being. In a growing number of 
industries, however, it is conducted by democratically 
elected officials, and many observers have noted 
a tendency for decisions of “impartial chairmen” 
(analogous to judges) to crystallize into something 
analogous to common law. A very suggestive article 
by George Soule, “Some Uses of Industrial Arbitra- 
tion,” in The Survey for August 15, describes (from 
the labor viewpoint) the function of arbitration in the 
development of this type of “law.” See also Profes- 
sor Henry Raymond Mussey’s book review, “What 
of the Night?”, in The Nation for November 1; and 
articles by John P. Frey (Editor of the International 
Molders’ Journal) and Walter Gordon Merritt (Coun- 
sel, League for Industrial Rights) in The Annals of 
the American Academy of Political and Social Science 
for September. In this connection the remarks in the 
same number by W. E. Hotchkiss (Director National 
Industrial Federation of Clothing Manufacturers) are 
of interest. Although he has himself “several times 
publicly expressed” the thought that “we are develop- 
ing a system of industrial law,” yet further experience 
has made him doubtful. “In the recent negotiations 
for renewal of agreements, both sides were in complete 
accord in trying to discourage the solution of problems 
on the basis of precedent. There was strong feeling 
that we were in danger of getting too much instead of 
too little law, and showing a tendency to become legal- 
istic and technical.” This seems to an outsider to 
indicate that in this particular field it is less important 
than in commercial dealings to be able to predict with 
certainty what the law will be on any particular point, 
and more important to have any mistaken decision re- 
considered in future cases of the same sort. An inter- 
esting example of the delegation of the governing 
































































—= 


ee ee a ee 


ere 


ee 


SCE RS Ae ety ee ete 





708 


AMERICAN Bar ASSOCIATION JOURNAL 








power of a cannery to a council of the employees is 
described in The Survey for September 1 by W. P. 
Hapgood, president of the cannery in question. 

But the power to govern a plant is the power to 
affect in some degree the interests of outsiders, who 
cannot very well be given representation in the govern- 
ment of the plant—just as the power to govern a 
sovereign state is the power to affect the interests of 
unrepresented foreigners by discriminatory tariff laws 
and the like. In the case of the industrial plant the 
interests of outsiders will be affected adversely if the 
“government” lays down rules which directly or indi- 
rectly limit output. This is apt to be the case if the 
“rules” include an increase of wages. Illustrations of 
this fact, from the experience of a labor mediator, can 
be found in Professor William Z. Ripley’s “Overload- 
ing the Olive Branch,” (Survey, September 1). The 
interests of outsiders are affected still more adversely 
if the government of the industry brings it to a stand- 
still. For this reason we have the proposals to deny 
the “right to strike” in indystries like railroading. Such 
proposals are contained in an editorial in The /nde- 
pendent (September 30), and in articles by Benjamin 
Baker in The Annalist (October 2 and October 23), 
and the right is of course actually curtailed in Judge 
Wilkerson’s injunction, defended in The Independent 
for September 16.( H. G. Sternau contributes to the 
American Labor Legislation Review for September a 
convenient compilation of the facts leading up to the 
injunction, together with some editorial comments, 
favorable and unfavorable.) 

Whatever may be the present legal status of the 
“right to strike,” the arguments against its curtailment 
are still strongly urged. Dr. R. Estcourt in The 
Annalist for October 30 argues that the workers are 
not the ones to whom the “franchise” to run the roads 
has been given, as would have been the case had the 
Plumb Plan been adopted. This very original article 
seems to rely too exclusively on some special govern- 
mental grant as the justification of legal interference 
with economic activity. The American Federation of 
Labor continues to advance the contention that to 
forbid a strike is to command men to work, and that 
the latter is slavery. This stresses dry legal rights and 
duties rather than the living interests affected thereby. 
To compel a man to do what he would do without 
compulsion is only nominally to infringe his liberty ; 
so is it when the law forbids him to do what he can- 
not do when nominally “free.” The combination of 
the restraints contained in the law of property, with 
other circumstances, is usually sufficient to make it 
necessary for the worker to work. To deny him the 
“right to strike” does not in fact impair any living 
interest he may have in not working, for he would 
have to work, except for a short time, without the 
anti-strike law. The interest which is impaired by for- 
bidding strikes, is not an interést in not working, or 
even an interest in not working for an outside em- 
ployer; it is an interest in forcing better terms out of 
the employer. But if that interest is completely 
destroyed, the employer will have his employees too 
completely at his mercy. On the other hand, if the 
interest of the worker is protected so fully that, even 
if strikes are forbidden, some board will compel the 
employer to pay whatever he would have had to pay 
under threat of a strike, then most of us would agree 
that there would be times when the employer, and 
through-him the consumers, will be too much at the 
mercy of a particular class of labor. To assume that 
one is morally entitled to whatever economic advantage 


the unlimited power to withhold labor would secure, 
is like assuming that one is morally entitled, in all 
cases, to whatever economic advantage the power to 
withhold property from use would secure. The divine 
right of the striker and the divine right of the property 
owner are “twin relics” of early nineteenth century 
radicalism. The Independent, therefore (September 
30), destroys its own case by saying that “the public, 
in compensation for this restriction of the worker’s 
freedom, may fairly be asked to make good the 
economic disadvantages of this limitation.” If the 
bargaining advantages of the right to strike are to be 
preserved, the only ground for destroying the right 
can be to prevent its actual exercise. But this can be 
prevented as effectively by forcing the management to 
yield promptly to every threat of a strike; and the ob- 
jection to this is precisely that the labor may get too 
much, at the ultimate expense not simply of capitalists, 
but of less fortunate classes of labor. If the strike on 
railroads is to be forbidden, then, and the workeis are 
not to be given the full economic fruits they might reap 
by striking, but are not to have their interests against 
the employer completely unprotected, some government 
board must decide what are the “reasonable” interests 
of the laborers, and what are “fair wages.” “Substan- 
tial justice” should be done when strikes are for- 
bidden, says Benjamin Baker (Annalist, October 23). 
But as Fabian Franklin demonstrates in am able article 
in The Independent (September 30), “it is absolutely 
impossible to define” the requirements of justice “in 
a manner compatible with the existence of a system 
based upon individual enterprise, risk and competition 
—if, indeed, they are capable of being defined at all.” 
“The difficulty has been,” says W. J. Lauck in the 
issue already referred to of The Annals of the Ameri- 
can Academy (September), “that in state intervention 
in industrial conflict in the past, adjustment machinery 
has been considered all-important and no attention has 
been given to principles, or to an industrial code, or 
bill of rights for capital and labor.” Unfortunately he 
throws no light on how to recognize a reasonable wage, 
and a code he recommends is the one proposed by 
Senator Kenyon, in which labor is given certain 
“rights”; but the code does not specify whether these 
are rights involving duties on the part of employers, 
or only what Hohfeld calls “privileges.” And am- 
biguity in the use of the work “right” can be disastrous 
to labor, as exemplified in the Supreme Court’s opin- 
ion in the Hitchman case. Until a standard develops 
by which to adjudge the reasonabieness of wages, the 
curtailment of the right to strike will impair the inter- 
ests of labor in a manner which to them will seem 
“unreasonable” in all cases where the decision is 
against their contentions. The result may perhaps be 
to embitter rather than to mitigate industrial strife. 
Whether or not the remedy is worse than the disease 
remains to be seen. The more nearly agreement can 
be had on the standard of a “reasonable” wage, the 
less objection will there be to the substitution of gov- 
ernmental wage fixing for the “right” to strike. 


Columbia University Rosert L. HAte. 





Attorney H. H. Parson, of Missoula, Montana, 
was recently selected by the Montana Bar Associa- 
tion to deliver the principal address at the 
memorial services in honor of the late Chief Jus- 
tice Brantley, held at the closing session of the 
Supreme Court on October 26. 
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THE JUDGE AND THE PATENT CASE 





Commercial and Scientific Progress from Every Angle and Upon Every Side Is Presented in 
the Causes Brought Before~Him for Determination* 





By Hon. Jutrus M. Mayer 
Judge United States Circuit Court of Appeals 


cial duties require them to pass upon patent cases 

were, with rare exceptions, ignorant of the patent 
law at the time of their appointment to the Federal 
Bench. Yet for a long period I think it may be said 
that the judges of the instance courts and of the appel- 
late courts have given fair satisfaction. The interest- 
ing inquiry suggests itself as to why such a result has 
been attained. 

To the general practitioner, a patent case spells 
mystery. It means to him some queer conglomera- 
tion of diagrams, blueprints and models souglit to be 
explained by strange technical terms which do not 
convey any information to others than the patent spe- 
cialist. 

The judges in the main are drawn from the ranks 
of the general practitioners and I doubt whether any 
with that training have failed to approach their first 
patent case without awe and trembling. To their great 
surprise they find that in many respects a patent cause 
has the characteristics of any other cause in equity; 
that its language is no more individualistic than is the 
language of the law of contracts or the law of frauds 
and that ultimately the decision of the cause depends 
upon the determination of a very few outstanding fea- 
tures. The diagram, the blueprint and the model soon 
lose their terror for behind them lies the story of hu- 
man endeavor in the arts and sciences. Instead of a 
dreary study of an occult branch of the law, the judge 
finds that he is dealing with the living expression of 
what men are doing in the progressive steps that are 
moving forward to new fields or to the improvement 
of old instrumentalities. 

No man can do a particular class of work at his 
best unless he learns to love that work. Imagination 
and sentiment beget enthusiasm and enthusiasm helps 
lighten any labor. Unusual as it may sound, a patent 
case may often be fascinating. Within the four cor- 
ners of a record may be the story of a struggle against 
odds which rival many a romantic tale. Within the 
corners of that same record may be the history of a 
minor art or of a great art and the picture of slow 
steps or sudden leaps in contributions to the world’s 
progress. The inventor in the minor art may have 
made within its narrow limits a contribution relatively 
as valuable as the ingenious or far-sighted scientist 
may have made in a greater art. 

A busy court thus comes in contact with commer- 
cial and scientific progress from every angle and upon 
every side. Within the lifetime of almost any judge, 
the world renowned invention of yesterday becomes 
the common-place of today, as new advances are made 
inthe art. Within the limits of his own court room he 
learns what is being done in the world, here and 
abroad, in respect of every activity in which the hu- 
man mind is engaged. 

If he boards a steamer for an ocean voyage, he 


|’ IS an interesting fact that the judges whose judi- 





“Address delivered at the dinner given 


by American Patent Law 
Association, Feb. 4, 1922, in honor of Chief Justice William Howard 
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carries a patented wardrobe trunk, he finds a patented 
electric light in his stateroom, he notes for his mental 
comfort that there is a radio apparatus, which he knows 
is patented in all or some of its features. As he sits 
down to his meal, he remembers that his potatoes 
have been peeled by a patented potato peeler and 
his lemon meringue prepared by a patented mixing 
machine. When he dresses for dinner, he may 
have brought with him a patented collar and 
a patented tie and as he looks at his watch, per- 
chance, he has bought a patented watch crystal 
to avoid breakage. Before he departs, he may 
have spoken to his family or friends over a now or 
heretofore patented short or long distance telephone. 
On the very vessel on which he sails there may be pat- 
ented turbines, mechanical telegraphs, life-boats and 
davits. 

If he prefers a land trip to a sea voyage, he re- 
members that there is a patented lighting system on 
the train, that there are patented airbrakes and an in- 
finity of other patented devices designed to make for 
his safety and for his comfort. If he goes no further 
than to take a ride on one of the transit lines in his 
own city, he need but glance at the advertisements dis- 
played in one color or another with attractive catch- 
words and he finds that he is looking at familiar friends, 
from the vacuum cleaner to the washing machine, the 
fate of many of whom he has adjudicated. 

It is then a privilege and not a burden to have the 
opportunity to study and to pass on these steps of hu- 
man ingenuity which are a part and parcel of modern 
civilization. In this study the judge is fortunately 
helped by a well equipped bar. No branch of = | 
profession calls for more thorough study and researc 
and for a greater faculty for simple and clear exposi- 
tion. No man can be successful at the patent bar un- 
less he brings to it endless industry and high ability 
in explaining and clarifying the subject-matter of the 
controversy in such manner that the lay mind, in other 
words, the judge, may grasp the essentials, understand 
the technique and not be confused nor misled by minor’ 
or irrelevant or unimportant details. 

Such a bar is necessarily limited in comparison 
with the bar represented by the general practitioner. 
There is thus a close relation between the patent bar 
and the Federal Judge. While the lawyer is naturally 
keen to win his case, his interest and that of the judge 
are the same in many respects. If the lawyer wins his 
case at the expense of a misconception of a principle 
of law on the part of the judge, the erroneous ruling 
will confront the lawyer in almost the next case he 
tries. It is, I think, because of this common desire of 
lawyer and judge to attain the same results that the 
development of the principles of the patent law has 
been so interesting and so sound. Many of these prin- 
ciples have been evolved in a common-sense way out 
of the common experiences of life. The doctrine of 
commercial utility has at last come into favor and 
now holds its appropriate place ; but, by the same token 
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which has given to this doctrine the importance it now 
possesses, the courts, because of their knowledge of 
practical affairs, have surrounded it with careful safe- 
guards so that it may be resorted to for the purpose 
of resolving the doubt as to patentability only when 
it is clear that commercial success has been due sub- 
stantially to the invention itself. 

When men are dealing with a branch of law which 
so intimately touches the safety, the comfort and the 
happiness of the people, they must be constantly alert 
for improvements in the administration of the law. 
The first step, of course, is in the Patent Office and it 
has often amazed me that so many able and faithful 
employes, greatly underpaid, have remained in the ser- 
vice. My knowledge of the actual workings of the 
Patent Office is too barren of practical experience for 
me to give any practical suggestions. I can only speak 
in general terms. My feeling has been_that the pre- 
sumption of validity should be stronger than it is; 
but that presumption can only be made stronger when 
the equipment of the office is such, first that the prior 
art can be completely ransacked and secondly that 
service in the office may be sufficiently attractive to 
hold in this branch of the Government competent and 
fully equipped experts. If, when the case comes to 
court, it appears that there were several references of 
importance absent from the file wrapper, the presump- 
tion of validity amounts to merely a phrase and thus it 
is that the courts with reluctance declare as void a 
patent which may have represented long and expensive 
effort on the part of the applicant. Behind the decree 
which destroys the patent is doubtless many a heart 
burning and tragedy because of money lost and am- 
bition thwarted. In the long run, it may well be that 
the greatest economy will be exercised by the Govern- 
ment in building up and retaining a staff of experts of 
high efficiency, but obviously such a staff cannot be 
obtained nor retained without compensation, sufficient 
at least to enable such men to live in modest comfort 
and make some provision for those dependent on 
them. 

Realizing, then, the importance of this branch of 
the law and the need for cooperation between bench 
and bar, it is a source of great satisfaction that the 
Chief Justice and his associates have been seeking the 
views of the judges of the Circuit Courts of Appeal 
and District Courts as to the practical workings of the 
Equity Rules. It is also most helpful that men like 
Mr. Wallace R. Lane keep so closely in touch with 
this practical feature and give the profession the bene- 
fit of intensive study as he has done in his articles in 
the Harvard Law Review. 

On an occasion such as this, it is not possible to 
discuss at length many matters of technical detail and I 
shall confine my comments to a very few outstanding 
points. 

The present Equity Rules have now been in exist- 
ence for nine years. They have worked amazingly 
well. 

The greatest forward step was the trial in open 
court. In the Second Circuit this requirement has been 
lived up to faithfuly. None of us would return to the 
old method. The trial in open court tends to abbrevi- 
ate the testimony, enables the judge to grasp the case 
as it unfolds and even helps counsel in meeting in- 
quiries or difficulties suggested by the judge, which, 
perhaps, had not theretofore occurred to counsel. The 
result is that a careful trial judge not infrequently helps 











shape the record so that when the case comes up on 
review the trial below is of genuine service to the Ap- 
pellate Court. 

This method has been particularly helpful in cases 
where prior use is a sharply contested question ; for the 
opportunity of the trial judge to see and hear witnesses 
who are testifying in matters of memory necessarily 
helps remove the element of speculation when one 
must see the picture only in a printed record. 

In the Southern District of New York, where as 
is well known the volume of business is greater than 
in any other district, the trial in open court greatly ex- 
pedited the coming on of causes and prevented the 
delays of the old system which had provoked so much 
criticism. Unfortunately in that district, as well as 
elsewhere throughout the country, the mass of litiga- 
tion has overtaken the judges and delays have already 
begun because of the inadequate number of judges 
for the business in hand. In view of the measures 
now pending in Congress, I think we may fairly as- 
sume that this serious situation will be dealt with be- 
fore long. 

In respect of Rule 75, relating to records on ap- 
peal, I realize that among judges and lawyers there is 
a considerable difference of opinion, as to whether or 
not the record should be in narrative form. The ques- 
tion is of little practical importance in our circuit, be- 
cause counsel usually stipulate the transcript of the 
record as taken below. My own view is that the testi- 
mony of witnesses is more realistic, particularly as to 
prior use, when questions and answers are reproduced 
rather than when the story of the trial is told in narra- 
tive form and the rule, in effect, recognizes this propo- 
sition, because it empowers the court or the judge to 
order the reproduction of testimony “in the exact 
words of the witness.” Besides, the reduction of the 
testimony to narrative form places a great burden on 
counsel. There is, however, one reform which I think 
will make for a reduction of expense and lighten the 
labors of Appelate Courts. The rule requires that “all 
parts not essential to the decision of questions pre- 
sented by the appeal” shall be omitted. This is very 
rarely done and not infrequently the court is con- 
fronted with extraordinary voluminous records con- 
taining much useless matter and involvirig undue ex- 
penditure of time and money. The full transcript of 
the file wrapper or of the interference proceeding is 
intolerable. Counsel should agree to the presentation 
in condensed form of the’features upon which they 
rely instead of presenting to the appellate court a file 
which consists largely of words stricken out and ref- 
erences to some previous “action,” all in such con- 
fused state as to make unnecessary drafts on the time 
of a careful court. 

It seems to me that the lawyers in their own in- 
terest should give greater attention to this question 
of condensation, because it is practically impossible for 
the busy trial judge to do else than rely upon the stip- 
ulation of counsel that the record is correct. If a re- 
form in this direction is to be developed, it must be by 
the voluntary conduct of the practitioners at the pat- 
ent bar; but the time may come when the courts will 
be compelled to be less indulgent than they are now, 
if the bar does not itself make this reform effective. 

Under the new rules, there has been a wholesome 
development of the use of the interrogatory ; but, out- 
side of procedural requirements, the extent or limit 
of the interrogatory must be left elastic to be dealt 
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with by the courts who, through experience, learn to 
know where the line should be drawn between the in- 
terrogatory designed genuinely to elicit truth and the 
interrogatory devised to harass an opponent in a ques- 
tionable fishing expedition. 

Finally, it seems to me that accountings still re- 
main a great burden and, in many instances, are un- 
satisfactory to the litigants and, indeed, to the court. 
\\ithout elaborating as to detail the difficult questions 
vhich arise, for instance, in apportioning overhead 
ind like items in endeavoring to ascertain net profits 
seem no nearer to practical solution than they have 
been for a considerable period of time. In respect 
f these and many other questions arising in account- 
ngs, I realize fully that the courts have laid down 
rules for guidance in connection with many account- 
ing problems and that some confusion has been cleared 
away. Nevertheless, the whole procedure is compli- 
cated, tedious, difficult and expensive and it surely 
must be possible to devise simpler and more expedi- 
tious means of ascertaining what the infringer shall 
pay for his infringement. Particularly is this true 
where the business in the infringing article is but a 
small part of defendant’s business. 

It is, of course, much easier to state the problem 
than to find the solution; but I think this is a subject 
which should continue to occupy the attention of the 
patent bar as indeed it has done for some time past. 
| shall not make any suggestion except that if the rem- 
edy be by legislation then the legislation should be 
wholly prospective and thus eliminate suspicion or op- 
position on the part of those interested or concerned 
in pending litigations. 

tonight, I have not, of course, done any more 
than to refer to only a few questions and problems 
concerned with the administration of the patent law, 
both on its administrative and judicial sides. 

It has been a rare privilege to join with you in 
this tribute of affection and respect to the Chief Jus- 
tice. I think, without presuming too much, I may 
through him assure the great court over which he pre- 
sides and you as members of the patent bar that the 
Circuit and District Judges will spare neither time nor 
effort in assisting in any way they can be of service, 
in the common endeavor to devise improvements in 
practical administration, all to the end that law may 
be the synonym of justice. 


Castilian Gratitude 
Letter from Madrid Thanks U. S. District 
Court in New Orleans for Decision 
Sixty-two Years ago 


The United States District Court at New Or- 


leans received not long since a letter from Madrid 
which shows that Spanish gratitude admits no 


statute of limitations. 


The letter thanked the court 
‘ttusively for a decision rendered a trifle over sixty 
years ago, freeing Captain Don Manuel Airas Ruiz, 
i Spanish sea captain, from a charge of piracy. It 
as inspired by a reunion of the fortunate captain's 
scendants and is signed by them. It may be 
ubted whether a more unique document is to be 
und in the files of any Federal Court, and for that 


reason it is reproduced in full as translated and 
printed in the New Orleans Times-Picayune: 


Homage, gratitude and salutations to the honorable 
and most excellent gentlemen of the United States district 
court for the district of Louisiana, New Orleans: 

The sixty-second anniversary of the decision of your 
illustrious tribunal in the case against the commandant of 
the Spanish ship, El Marques de la Habana, Captain 
Don Manuel Airas Ruiz, which was captured March 7, 
1860, by the United States sloop of war, “Saratoga,” 
draws near. The cause against Captain Don Manuel 
Airas Ruiz in your tribunal of justice was adjudged by 
your most illustrious tribunal as unjust, and he was 
released and his ship was ordered restituted. 

The sons and heirs of Captain Don Manuel Airas 
Ruiz of the ship El Marques de la Habana owe our 
honor to the honorable decision of your most excellent 
tribunal. The coming of June completes the sixty-second 
anniversary of your decision and we subscribe ourselves 
with pleasure upon this most honorable occasion. We offer 
our most courteous respect to this most meritorious, 
illustrious and notable tribunal of justice, to whom we 
owe our lives, and what is more valuable than our lives, 
we owe our honor. This is because you declared our 
father, Captain Don Manuel Airas Ruiz, completely inno- 
cent of the charge of piracy of which he was accused 
after his capture by the United States government. 

That we are the sons of your tribunal of justice is a 
most indisputable fact, because after God, if your tribunal 
had not been just in the judgment of our father, Don 
Manuel Airas Ruiz, he would have been hanged as a 
pirate, and we would not exist in life. It is justified 
obviously that we owe our lives to your most wise, honor- 
able and courteous justice. 

To our fathers, meaning yourselves, we address this 
communication. We beg you to listen to your children 
who speak to you with the most respect and with the 
greatest of consideration. ’ 

Several times it has come to us that there is a knot 
of spiritual union between your tribunal and ourselves. 
Even through the lapse of years, this idea has continued, 
although it has appeared incomplete. It has seemed that 
more definite spiritual union will be established, perhaps 
through the misfortunes and bitterness of life, but we 
know that all of the spiritual relation between your trib- 
unal and ourselves will be explained at the opportune 
time. 

This is our message of homage, gratitude and greet- 
ing which we request you to accept in this manuscript of 
thanks and sincere praises, as they come of the heart, 


born of the soul. 
Madrid, Spain, May 19, 1922. 

For all the heirs and descendants of Captain Don 
Manuel Airas Ruiz, his sons and grandchildren. 

Our domicile, which we beg of you to regard also 
as yours, our father, is at Calle de Fomento No. 16, 
V. Z. Q. de Madrid. 

Uban Arias Cevreira, son. 

Angela Arias Brios, Rosa Arias and Maria del Pilar 
Arias Brios, granddaughters. 


The Times-Picayune looked up the records and 
adds these interesting details: 


Court records showed that Captain Don Ruiz was 
captured near Vera Cruz on the morning of March 6, 
1860, after a battle between three American gunboats and 
two Spanish ships. 

The records tell that the fortress at Vera Cruz fired 
on two suspicious ships, which turned and headed for sea. 
The flagship Saratoga, commanded by Captain Thomas 
Turner, one of the three American ships in the harbor, 
gave chase and captured Captain Don Ruiz and his crew. 

The El Marques de la Habana was brought to New 
Orleans under guard where the commander and crew 
were held on charges of piracy. The captain and crew 
were found not guilty in the United States district court, 
and the vessel was returned to its owners. Documents 
of the trial show Henry O. Miller was the United States 
district attorney at that time, William Bullett, deputy 
clerk, Pierre Soulé, attorney for the government. 
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Search and Seizure in Old Days 


Dramatic Bit of Colonial History Leading Up 
to Later Constitutional Provisions 
on Subject 


(From Massachusetts Law Quarterly, August, 1922.) 


HERE is some dramatic history in connection with 

the constitutional provisions about search and 

seizure which has a distinctly humorous as well as 
a serious aspect. The tenth article of the Virginia Bill 
of Rights of 1776, the fourteenth article of the Massa- 
chusetts Bill of Rights, and the fourth amendment to 
the Federal Constitution were popular expressions of 
protest against the -enforcement of laws which were 
commonly regarded as arbitrary and unreasonable; in 
other words, they grew out of the common opinion in 
colonial America that “smuggling” in violation of the 
unreasonable and obnoxious British trade restrictions 
was not only an adventurous and patriotic sport and a 
lucrative occupation, but almost an inalienable right. 
This view was strong in New England and, of course, 
the attention of the colonists was focussed on the whole 
matter by the dramatic argument of James Otis against 
the Writs of Assistance in the Old State House in Bos- 
ton in 1761. 

The story leading up to the application for the 
writs is told by Professor Channing as foliows: 


Acts of Parliament restraining colonial navigation and 
taxing the colonies of the continent for the benefit of the 
West Indian sugar planters had been on the statute book 
for years. The Northerners had observed whatever of 
them they liked and had attended little to the rest, except 
now and then to bribe an inquisitive governor or an over- 
curious customs collector. In 1760 William Pitt, finding 
that the continental colonists were trading with the French 
and Spanish Islands in the West Indies, cast about for the 
best means to put a stop to this trafic with the enemy. 
His advisers told him that if the Sugar Act of 1733 were 
enforced, this trade must come to an end. This was true 
because this law provided a prohibitive duty of sixpence 
per gallon on all molasses brought into the northern 
colonies, except that which came from British plantations. 
To enforce the act would deprive the French and Spanish 
planters of the means of paying for lumber, fish, and flour 
which they needed for their slaves and for themselves. 
Thereupon, Pitt ordered the provisions of the act to be 
enforced to the letter. 

The Sugar Act had never been executed for two rea- 
sons. In the first place, as soon as it was passed the 
British sugar planters discovered that what they really 
wanted was the right to export sugar directly from the 
islands to continental Europe. Obtaining this favor, they 
no longer needed the northern American market. In the 
second place, in the existing conditions of trade, an ade- 
quate supply of molasses for distillation into rum was 
absolutely necessary for the prosperity of New England 
and the Middle Colonies: Rum was the currency used in 
the African trade and in the fur trade, and enormous 
quantities of it were consumed at home and in other Eng- 
lish colonies. Not one quarter enough molasses was pro- 
duced in the English islands to satisfy the needs of the 
northern distillers—they must have foreign molasses or go 
out of business. In the absence of any efficient customs 
service it was not difficult to evade this law or any other. 
A false clearance might be obtained at Anguilla, or some 
other British island, or collectors, governors, and judges 
might be bribed by the payment of a small percentage of 
duty that should have been levied under the act. Even 
when the officials wished to collect the duty, they found 
it very difficult to do so where the whole population was 
against them. Ordinary search warrants were of little 
use because these were issued only upon information and 
applied only to certain specified goods in specified places. 
A writ of assistance was more efficacious because it en- 
abled the holder to search any house or ship, to break 
down doors, open trunks and boxes, and seize goods at 








will, In case of opposition, he might cali upon the civil 
authorities for aid. These general writs had been used in 
England a long time, and a few of them had been issued 
in the colonies. The announcement that the Sugar Act 
was to be enforced caused more alarm at Boston than the 
taking of Fort William Henry had, three years earlier. 
There was a doubt as to the legality of the existing writs, 
and the death of the old king put an end to whatever 
virtue there was in them. The collectors applied for new 
writs, and the merchants determined to oppose their being 
granted. —Channing, “History of the United States,” Vol. 
III, pp. 2-3 

The Virginia Constitution was the first of the state 
constitutions with a bill of rights. It appeared in 1776 
and the tenth section was as follows: 

Sec. 10. That general warrants, whereby an officer or 
messenger may be commanded to seach suspected places 
without evidence of a fact committed, or to seize any per- 
son or persons, not named, or whose offence is not particu- 
larly described and supported by evidence, are grievous 
and oppressive, and ought not to be granted. 

This provision obviously merely makes the is- 
suance of general warrants illegal. It is narrower in its 
terms than the fourteenth article of the Massachusetts 
constitution which reads as follows: 

XIV. Every subject has a right to be secure from all 
unreasonable searches, and seizures, of his person, his 
houses, his papers, and all his possessions. All warrants, 
therefore, are contrary to his right, if the cause or foun- 
dation of them be not previously supported by oath or 
affirmation, and if the order in the warrant to a civil 
officer, to make search in suspected places, or to arrest 
one or more suspected persons, or to seize their property, 
be not accompanied with a special designation of the 
persons or objects of search, arrest, or seizure: and no 
warrant ought to be issued but in cases, and with the 
formalities prescribed by the laws. 

In the Virginia Convention of 1788, in which 
Patrick Henry led the opposition to the ratification of 
the Federal constitution, he objected to it because there 
was no bill of rights and said that without one, “Excise 
men may come in multitudes go into your cel- 
lars and rooms, and search, and ransack, and measure, 
everything you eat, drink and wear.” (Beveridge 
“Marshall,” Vol. I, 440.) 

The fourth Federal amendment is substantially like 
that in Massachusetts though shorter ; it reads: 

Art. IV. The right of the people to be secure in 
their persons, houses, papers and effects, against unrea- 
sonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be 
seized. 

Now when we consider that these amendments 
grew out of the movement to protect the business of 
“smuggling” the ingredients of New England rum, it is 
not surprising that history should repeat itself today 
under the eighteenth amendment. The Volsted Act 
today is regarded by great numbers of Americans in 
much the same light as the British trade restrictions 
and the Stamp Act in the eighteenth century, and “rum 
running” today is regarded as a reasonably legitimate 
performance just as the “molasses running,’ ’ with rum 
as its ultimate objective, was regarded then. It is not 
a question whether it ought to be so—it may be unfor- 
tunate—but it certainly is so and it is a perfectly nat- 
ural and inevitable incident of such arbitrary and 
extreme legislation as the Volstead Act. The constitu- 
tional protest of the American people against being 
governed too much whether by a king or by legislatures 
or temporary majorities, contained in the fourth 
amendment since 1791, raises quite as serious a problem 
of constitutional interpretation for the courts as does 
the eighteenth amendment. 

F. W. G. 
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LETTERS OF INTEREST TO THE PROFESSION 





Judge Loring’s Article and a Better System of Procedure—Education for Citizenship—Su- 
preme Court Decisions and Public Confidence—The Criminal Is Responsible 
for Crime—Evidence Secured by Illegal Search and Seizure 





Judge Loring’s Article Is Argument for Better 


System of Procedure 

New York City, Oct. 23.—To the Editor: I sin- 
cerely hope that all your readers who have not already 
done so will read the article by Hon. William Caleb 
Loring in your October number, just issued, entitled 
“Procedure in English High Court of Justice and Ob- 
stacles to Adoption Here.” 

It seems to me this article is an effective condemna- 
tion of our system of procedure and a striking argu- 
ment in favor of a system analogous to the English 
system. Most of the obstacles which Judge Loring 
mentions as being in the way of the adoption of that 
system in our own country suggest in themselves im- 
portant reasons why the Bar ought to interest itself in 
overcoming those obstacles. 

My arbitration work in Europe in the last two 
years under the Peace Treaties has impressed me anew 
with the conviction that judicial procedure, as well as 
arbitration procedure, should be developed in the direc- 
tion of giving the parties opportunity and encourage- 
ment to agree in advance of final trial upon every fact 
which is susceptible of that treatment, and thus to 
restrict the area of disagreement to the narrowest 
limits. I believe it will generally be found that a sur- 
prisingly large number of questions of fact can in this 
manner be eliminated from a case. Bringing the 
parties together for such a purpose in advance of trial 
should tend to promote an atmosphere favorable to 
mutual understanding and compromise. On the other 
hand, our plan of reserving every possible question of 
fact, whether essential to the case or not, and whether 
capable of prior adjustment or not, to be thrown into 
the supreme conflict when the case is tried, makes for 
the very maximum of controversy. 

It seems to me our system works in the wrong 
direction and that the Bar ought to give its influence 
to promoting modifications which will work more in the 
direction of elimination of needless controversy, and 
clarification and simplification of controversy that can- 
not be avoided. 

I believe such a course would be in the interest of 
litigants, and especially of honest litigants, and in the 
interest generally of improving and strengthening judi- 
cial administrative machinery. 

Of course it will be a long road to travel, but it is 
a road worth starting on and keeping on. 

Watkek D. HINEs. 


Edueation for Better Citizenship 


Washington, D. C., Sept. 26.—To the Editer: I 
have just read the inspiring report of the Committee on 
Citizenship of the American Bar Association. I appre- 


hend that it will prove a bombshell to certain somnolent 


citizens who have assumed that our constitutional liber- 
ties are immune from attack. The proposal of a sen- 
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ator of the United States to abolish our constitution 
and its guaranties of freedom has jolted our smug 
complacency. It is time for us to sit up and take 
notice of these fallacious theories of government and 
refute them with the logic of fact and experience. 

Attacks upon our government are so wide-spread, 
so adroit and persistent that it is incumbent upon our 
citizenship to repel them with vigor and promptness. 
This is no time for apologetic defence—and none is 
needed. We must carry the fight to the enemies of our 
form of government, whether they be “reds,” com- 
munists, parlor bolshevists, half-baked economists, 
psychopathic college professors, or brain-muddled men 
in official positions. Many of them are capable of 
great harm by teaching false theories of government to 
those incapable of detecting their sophistries. 

Purveyors of class prejudice and visionary theo- 
ries of government, as well as their pupils, should be 
taught the error of their philosophy. The fight should 
be carried into the camp of the enemy. The weapon to 
attack the attackers of our government is education. 

The recommendation of your committee as to the ~ 
plan and scope of such education is excellent, but I 
desire to submit this additional suggestion: that courses 
in government and citizenship be established in under- 
graduate colleges and that schools of government and 
citizenship be established in post-graduate universities. 
The post-graduate course should be designed for those 
who aspire to hold public office; for teachers of polit- 
ical science ; for editorial and political writers ; for pub- 
licists and for all others who desire a thorough training 
in the science of government and the rights, immunities 
and obligations of citizenship. 

Epwin S. Putter, 
Lecturer on the Law of Citizenship, American 
University, Washington, D. C 





Supreme Court Decisions and Public Confidence 


Bartow, Fla., Sept. 26—To the Editor: I have 
read with interest the address of President Cordenio 
A. Sevefance before the American Bar Association at 
its meeting of 1922 in San Francisco. The address is 
able and learned and, from the viewpoint of the Con- 
stitution as at present, it is pre-eminently correct. But 
it seems to me that the address is most too iron-clad in 
its antithesis to pregressivism or such proper amend- 
ments to the Constitution as would satisfy those who 
do not cherish the utmost confidence in the five to four 
decisions of our most learned and exalted Supreme 
Court. The address does not take into consideration 
sufficiently the fallibility of man, even though one of 
the learned judges of that Court. 

Does a decision rendered by five for and four 
against impress itself upon the average man, though a 
lawyer, with any superlative degree of assurance that 
it is correct? The four minds against, though inferior 
in number, may be superior in strength to the five de- 
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ciding minds, not to speak of the reversal probably of 
the minds of the several lower courts in the case. 

It seems to me, that we, as lawyers, should admit 
that this is a weakness in our judicial system, and not 
be contending, ex cathedra, that such decisions are in- 
fallible from the legal viewpoint. 

I think most of the five to four decisions are to 
be found as passing upon the ever recurring question 
of the police power or public policy as expressed by 
the legislative mind. The latter mind is generally sin- 
cere and intends to promote the public welfare. It may 
not be as stable as the judicial mind undivided, but as 
to the five to four mind, though judicial, the legislative 
mind upon the subject commands equally as much con- 
fidence from the people, and hence there necessarily 
arises antagonism and dissatisfaction among them, who 
after all, possess the ultimate sovereignty, and it is 
‘ their will upon things that should be satisfied. 

It is true that the natural function of the legisla- 
tive department is different from that of the judicial, 
and the two should be separate and distinct, and not 
encroach one upon the other. It is the true function of 
the judicial to declare an act of the Congress or of the 
Legislature of a state unconstitutional when such vio- 
lates organic law. But should not such declaration be 
of such character as to inspire confidence by the people 
of its correctness? 

To this end I would suggest that the Constitution 
of the United States be amended, in substance, as fol- 
lows: Increase the membership of the Supreme Court 
to twelve judges. Divide the Court into two divisions, 
of six judges each. On all questions not involving the 
constitutionality of an act of the Congress or of a Leg- 
islature, a decision by either division, concurred in by 
five judges of such division, shall be the cecision of 
the Court, without review by the other division; but 
where five judges do not concur, then the case shall be 
reviewed by the whole Court and a majority shall ren- 
der the decision. But in all cases where the constitu- 
tionality of an act of the Congress or of the Legis- 
lature of a State shall be involved, the same shal! be 
heard by the full membership of the Court—twelve 
judges—and it would require a two-thirds majority of 
the judges to declare such act unconstitutional. In all 
cases in the lower federal courts in which such act may 
be declared unconstitutional, such cases shall be 
promptly reviewed by the Supreme Court, being givea 
priority of hearing, and the decision of the lower 
Court shall not be effective until and unless affirmed by 
the Supreme Court in the manner stated. 


H. K. OLviepH ant. 


The Criminal Is Responsible for Crime 


Youngstown, O., Aug. 14.—To the Editor: Press 
reports say that the lawyers meeting in California have 
proposed legislation forbidding the sale of pistols, giv- 
ing as a reason therefor that criminals use pistols to 
kill with. Not long since we were told that ninety-five 
per cent of crime was due to the licensed liquor saloon. 
There are no saloons now, and there ought to be, there- 
fore, a ninety-five per cent decrease in crime. The 
Volstead Act has had no such result. Next, we were 
told that the “wave of crime” was due to the unsettled 
conditions following the war. War passed four years 
ago and crime knows it not. Now it is pistols. It may 
be that some lawyer or some criminologist will dis- 
cover that the cause of crime is the criminal, and not 
liquor or poison or pistols. It may be, too, that this 















same discoverer will find out that the person who will 
murder with a pistol will not hesitate to use a knife 
or_a piece of lead. pipe. 

I know that it is very difficult for many people to 
trace cause and effect in society and that the average 
mind can more easily trace crime to the pistol than to 
the man who uses it. This is history. In earlier times 
animals and inanimate things were punished when they 
were the immediate cause of the death of human be- 
ings. We have now reached the stage where we can 
trace crime to what a man eats or drinks or carries in 
his pocket. Yea, verily, great is our progress. We 
may hope for the time when we shall be told that the 
source of crime is the criminal. 

Maudlin sentiment causes a widespread belief 
that one man is as good as another, when, in truth, 
there is as much difference between men as there is 
between hogs. A cross between a razor-back hog and 
a full-blooded poland china improves the strain of 
razor-backs, but what about the blood of the poland 
china? It is true that what are desirable qualities in 
hogs are not, at least necessarily, desirable qualities in 
men, yet can desirable qualities in men be secured with- 
out heeding rules similar to those followed in securing 
desirable qualities in hogs? 

This same maudlin sentiment is the source of most 
of the uplift legislation proposed by well-meaning but 
ill advised people which results in the perpetuation and 
increase of inferior persons from whom the criminal 
class mostly comes. The very inferior are no longer 
so ruthlessly eliminated by the processes of nature as 
they once were. We now devote most of our attention 
and efforts towards laws and institutions for their 
benefit, and, meanwhile, they increase apace. And, of 
course, since criminals come chiefly from this class, the 
number of criminals has increased and with that 
increase in numbers comes an increase in crime. 

It is like unto a man who plants one hundred 
peach trees, and twenty of them show superiority, fifty 
mediocrity, and twenty-five inferiority. He, being 
sentimental, pities the latter and uses his fertilizer on 
them. He even taxes off a root, here and there, from 
the superior to graft upon the inferior. Result, after 
five years, no good trees at all. 

I boidly suggest to the crime preventers that they 
investigate the possibility that crime can be caused by 
the criminal. If that should turn out to be true, that 
they take the next step and try reducing crime by 
reducing the number of criminals. 

THEODORE A. JOHNSON. 


Evidence Secured by Illegal Search and 
Seizure 


Green Bay, Wis., Aug. 19.—To the Editor: Pro- 
fessor Wigmore’s article in the JourNaAL for August 
on the use of evidence obtained by illegal search and 
seizure is a very complete and illuminating considera- 
tion of the question. But is his reasoning not rather 
refined and technical than logical in view of both the 
Fourth and Fifth Amendments? A brief consideration 
of the scope of these amendments as prohibitions 
against compelling a person to be a witness against 
himself and against unreasonable searches and seizures 
really shows an interlocking of rights secured by the 
two amendments which should tend to a rational solu- 
tion of the question he considers. 

To begin with, full force should be given to the 
Fifth Amendment forbidding the compelling of an 
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accused to be a witness against himself. Whether that 
prohibition as applied to all cases, is altogether wise, 
may be open to question; but whether wise or not, it 
must be given the effect to prevent an accused from 
being compelled to furnish, in any form whatsoever or 
under any circumstances whatsoever, evidence against 
himself. The provision assumes that he may be able, 
if compelled, to furnish proof against himself, that he 
may have in his possession papers or documents or 
other articles, which if possession and use of them be 
secured by the government, would incriminate him; 
and yet this provision of the Constitution enables him 
rightfully to retain in his possession these incriminat- 
ing articles or documents and to remain silent. In fact; 
the Fourth Amendment steps in to protect him in their 
possession, by forbidding any unreasonable seizure of 
them. Of course any seizure of them against his will, 
which is not directly authorized by law, would be un- 
reasonable and therefore forbidden. If the seizure is 
forbidden, their possession through seizure is unlawful 
and in such case should be treated as still remaining 
with the accused. The possession in fact cannot, 
against the will of the accused, be separated from the 
right of possession. If the result of the seizure is to 
permit their use against him, notwithstanding his 
timely objection made, then he is being compelled to 
give evidence against himself, because required to 
recognize a wrongful possession and use of the evi- 
dence, against which the Fourth Amendment protects 
him. Any course of reasoning which will permit of a 
circumvention of the Fifth Amendment through a vio- 
lation of the Fourth, is equally a violation of both. Any 
change of possession, from the accused to another, 
which is obtained through a disregard of the Fourth 
Amendment should be treated by the courts as no 
change at all. The possession should be regarded as 
remaining where it rightfully belongs, otherwise the 
accused is being compelled against his objection to per- 
mit the use against him of a possession belonging to 
him, which would be in violation of the Fifth Amend- 
ment. No right can be acquired through an act in 
violation of the provisions of the Constitution. Such 
an act is a mere nullity from every legal point of view, 
and if an unreasonable seizure be treated as such, the 
possession should be regarded as unchanged thereby, 
and as still in the accused. Whoever holds such pos- 
session, so wrongfully acquired, should be regarded as 
holding it for the rightful owner. The latter should 
be permitted to control its disposition and use just as 
though no wrongful seizure had been made. If he 
refuses its use against himself, he is within his rights 
under the Constitution. Compelling its use against 
him, is therefore compelling him to furnish evidence 
against himself. This may not be the course of rea- 
soning ordinarily adopted in the cases forbidding the 
use of evidence obtained by unreasonable seizure, but 

» our way of thinking, it is a course justified by the 
Constitution. 

The learned professor asserts that the essential 
fallacy of Weeks vs. United States is the principle 
asserted that an illegality in the mode of procuring evi- 
dence is ground for excluding it. But is this a fallacy? 
If it be not a sound principle, then the accused may be 
deprived of the protection of the Fifth Amendment 
through a conceded violation of the Fourth. There is 
nothing logical or legal in such a contention. It would 
deny the accepted principle that no legal right may be 
founded on an act in violation of the Constitution. 
Professor Wigmore limits the effect of the Fourth 








Amendment by what he concludes to be the sole object 
of the amendment. He says, “The object of the 
amendment was to protect the citizen from domestic 
disturbances by the disorderly intrusion of irrespon- 
sible administrative officials.” Is it not mere assump- 
tion to confine its object to such an intrusion? There 
is nothing in the amendment to warrant such a con- 
struction. It forbids all unreasonable searches and 
seizures. It protects citizens against all such searches 
and seizures, however made or whatever may be their 
effect, direct or indirect, or the nature of the papers or 
effects seized. The amendment declares “The right of 
the people to be secure in their persons, homes, papers 
and effects against unreasonable searches and seizures, 
shall not be violated.” One of the rights secured is 
against an unreasonable seizure of papers and effects. 
Nothing is said about the nature of the papers or ef- 
fects seized. The professor claims that the citizen 
has no right to ask for a return of papers so seized 
unless their criminal or innocent nature be first deter- 
mined. Does this not write into the amendment an 
exception not found there? The right to have a paper 
returned to its owner does not depend upon the nature 
of the paper, but upon the nature of its seizure. If 
the identity of the paper illegally seized can be estab- 
lished without revealing its nature, its return can be 
required because it was illegally seized and not because 
it is innocent or incriminating. It must be returned 
because its possession belongs to the person from 
whom it was illegally taken. And to permit of the use 
of a paper against its possessor when it has been taken 
from him in violation of his rights under the Consti- 
tution—seasonably and orderly asserted—is nothing 
else in effect than compelling him to bear witness 
against himself. As said by the court in Gould vs. 
United States, 255 U. S. 298, 306, “In either case he 
is the unwilling source of the evidence, and the Fifth 
Amendment forbids that he shall be compelled to be a 
witness against himself in a criminal case.” 

The fact that the court in Weeks vs. United States 
requires the issue of the unreasonable seizure to be 
tried — from the issues of the case in which 
the proof is offered, goes merely to a question of prac- 
tice. Technically, the latter issues do not include the 
former, and therefore the insistence of the court that 
such issues should be separately raised and tried is 
entirely aside from the constitutional question being 
considered. The court very properly requires the issue 
of unreasonable seizure to be raised and determined in 
an orderly method. It requires that a special applica- 
tion by motion be first made for the return of the 
papers illegally seized, since such an issue would be 
collateral to that of guilt, and therefore not raised by a 
plea of not guilty. It would seem, notwithstanding 
Professor Wigmore’s vigorous criticism of this hold- 
ing, that it has little if any bearing on the questions 
arising under the Fifth Amendment. The court in the 
Weeks case merely holds the accused to an orderly 
method of taking advantage of his constitutional rights. 
A similar requirement is made of parties in civil cases 
in the matter of asserting rights of varying character 
arising under the Constitution. Even this rule of prac- 
tice is dispensed with in Gould vs. United States, in 
the interest of securing the ends of justice. 

H. O. Fatrcu vp. 





A fee is like a criminal sentence in that it is not 
so much its severity as the speed and certainty with 
which it is attained that really count. 
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Alabama State Democratic Convention Indorses Bar Reorganization Bill—Colorado Approves 
Higher Admission Standards—Plan for Bar Pension Foundation in Illinois— 
North Carolina Meeting—Boston Planning Association Building— 

News from Los Angeles and New York City 





ALABAMA 


Democratic State Convention Acts on Bar 
Recommendations 


The Democratic State Convention, which met 
in Montgomery, Sept. 7, approved the bill to incor- 
porate the State Bar presented by a special com- 
mittee of twenty-five members of the State Bar 
Association. The bill will therefore go before the 
legislature in January, 1923, with the prestige of 
the party’s approval. The convention, however, 
did not approve a bill submitted by the same com- 
mittee providing for the selection of Appellate 
Judges by conventions to which delegates should 
be elected at a primary, instead of by the primary 
system as at present. The majority of the con- 
vention committee to which the bill was referred 
reported favorably on the State Bar Association 
committee’s recommendation, but the minority re- 
port favoring retention of the primary was adopted 
by a vote of 188 to 121. 

The committee presenting these matters to the 
convention was appointed pursuant to a resolu- 
tion adopted at the forty-fifth annual meeting of 
the State Bar Association. It accompanied its 
proposals with a statement in printed form outlin- 
ing the reasons in favor of a different system for 
the selection of judicial candidates for the higher 
posts, and also explaining the terms of the pro- 
posed bill to organize the State Bar. The plan of 
organization in question was drawn up after a 
careful study of statutes and literature upon the 
subject. It gives the governing body of the pro- 
posed organization necessary power with respect 
to admission to the bar and also complaints and 
action thereon, but reserves a right of appeal to 
the accused in the latter case, and requires its rules 
governing admission to the practice to receive the 
previous approval of the Supreme Court. 


COLORADO 


Higher Standards for Admission to Bar 
Adopted by State Association 


At the recent meeting of the State Bar Asso- 
ciation, held at Colorado Springs, the standards 
for admission to the practice recommended by the 
American Bar Association were adopted. This 
action followed a protracted session and an inter- 
esting discussion. Ex-Governor Hadley, of Mis- 
souri, at present of the law faculty of the Univer- 
sity of Colorado, presented the resolution for the 
adoption of higher standards. Dean George C. 
Manley, of the Denver University Law School, 
warmly supported the resolution. 

The report of the Grievance Committee was 
also considered at length. It set forth the diffi- 
culty of securing the punishment of offenders 
against the canons of professional ethics, as well 
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as other aspects of this important subject. A reso- 
lution was adopted calling for the appointment of a 
committee of five which will assist the Grievance 
Committee in its efforts to bring the undesirables 
to proper account. 

Samuel H. Kinsley, of Colorado Springs, was 
unanimously elected president for the coming year. 
Herbert S. Hadley was chosen vice-president, and 
Robert D. Bosworth of Denver, re-elected secre- 
tary treasurer. 


ILLINOIS 


Plan for Bar Pension Foundation—Legal 
Education Committee at Work 


The Illinois State Bar Association is planning 
to raise a fund within the next few years of forty 
or fifty thousand dollars for a Bar Pension Founda- 
tion. The principal purpose in view is to meet the 
emergencies which sometimes arise in the rare in- 
stances in which aged practitioners become indi- 
gent and in need of help. A substantial amount is 
already in hand, but the committee in charge of the 
project has adopted a policy of not beginning dis- 
bursements until the endowment is sufficiently large 
to provide a fair income for the purpose. 

The committee on Legal Education is at pres- 
ent chiefly concerned with the proposition for rais- 
ing requirements for admission to the Illinois Bar. 
It is conducting a vigorous campaign with the 
object of securing adoption by the State Associa- 
tion of the recommendations of the Washington 
Conference on Legal Education. Speakers in favor 
of the program were furnished to address recent 
district bar association meetings. William B. Hale, 
of Chicago, is chairman of this committee. 

The annual dinner to the Supreme Court, 
which is the crowning social event in the Associa- 
tion’s calendar for the year, will take place at the 
Drake Hotel in Chicago on Saturday, December 
2, at 6:30 p.m. The name of the principal speaker 
for the evening has not yet been announced but, as 
heretofore, he will be someone of national reputa- 
tion. 


KANSAS 


Important Matters to Come Before Annual 
Convention at Salina 


On November 27 and 28 the Bar Association of 
the State of Kansas will hold its 40th Annual Con- 
vention in Salina, Kansas, and it appears from the 
program that this meeting will be one of the most im- 
portant that the Association has held in many years 

Of particular interest is the address to be delivered 
by Charles Thaddeus Terry of New York City on the 
subject, “Law and Order in Industrial Disputes.” Mr 
Terry is a prominent member of the American Bar 
Association and has been a commissioner from the 
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State of New York to the National Conference of 
Commissioners on Uniform State Laws for many 
years. He has been president of the Conference. He 
; a member of the Committee on Settlement ef Indus- 
‘rial Disputes which has been directed to prepare a bill 

submit to the next meeting of the Conference with 
. view of having it adopted by the Legislatures of the 
everal states. Mr. Terry has given much attention to 
this subject and it is said that the basis of his address 
will deal with what he regards as the most fundamen- 

| and pressing issue confronting our nation, both 
governmentally and industrially today. 

Several matters affecting the Bar of Kansas will 
ome before the Association on the reports of Com- 
mittees, which have given much time to the prepara- 
tion of bills to be placed before the Legislature. One 
f these will be the Report of the Commission to Re- 
vise the General Statutes. This Commission has been 
engaged in this work for the past two years. This is 
the first complete revision that the State of Kansas 
as had since 1868. It is understood that the Com- 
mittee on Legal Education will place before the As- 
sociation a bill which, if adopted by the Association and 
then passed by the State Legislature, will carry out in 
every detail the complete program of the American 
Bar Association with reference to the legal education 
of those admitted to practice law. 

Probably the matter which will receive the most 
attention and by many considered of the greatest im- 
portance will be the report of the Committee to Pro- 
pose a Plan for the Nomination and Election of Judges. 
Many members believe that the present primary law for 
the nomination of Judges has proved itself inadequate 
to place the best legal minds upon the bench, mainly 
for the reason that the general public is not acquainted 
with, and experience has proved that they will not 
make themselves familiar with, the technical qualifica- 
tions of the candidates for such an office. It is to meet 
this situation that this committee will make its report 
and it is hoped that the State Legislature will make into 
law the recommendations of the Association. 


NORTH CAROLINA 
State Association Enrolls Many New 
Members 

The twenty-fourth annual meeting of the North 
Carolina Bar Association was held June 27th, 28th, 
and 29th at the Oceanic Hotel, Wrightsville Beach, 
N. C., the attendance being the largest in years. 
Nearly 150 new members were enrolled. The ad- 
dress of welcome was delivered by John D. Bel- 
lamy, Esq., president of the Wilmington Bar. 
“High Ideals of the Bar” was the subject of the 
annual address of the president, John A. McRae. 
Other addresses were made by Mr. F. W. Thomas, 
of Asheville, on the “Use and Abuse of the Jury 
System,” and Major Jesse I. Miller of the Wash- 
ington City Bar on “Federal Taxation.” Gov. 
Cameron Morrison also addressed the association, 
emphasizing law enforcement and reviewing recent 
activities in the State’s progress. 

The newly elected officers are: President, L. 
R. Varser, of Lumberton; Vice-Presidents—Chas. 
G. Rose, of Fayetteville, R. T. Fountain of Rocky 
Mount, and J. E. Swain, of Asheville. Henry M. 
London, of Raleigh, was re-elected Secretary and 
‘reasurer. As members of the Executive Commit- 
tee there were elected John J. Parker, of Monroe, 
and J. K. Warren, of Trenton, who with the Presi- 


dent, the Secretary, E. S. Parker, of Graham, R. L. 
Smith, of Albemarle, A. L. Quickel, of Lincolnton, 
and Mark M. Brown of Asheville, constitute the 
Executive Committee. Henry M. Lonpon, Sec. 


NORTH DAKOTA 


American Bar Association’s Admission 
Standards Approved—Proposed LaFol- 
lette Amendment Condemned 

Resolutions condemning the proposed LaFollette 
amendment to the federal Constitution limiting the 
power of the federal courts as a vicious blow at the 
independence of the judiciary, and as subversive of the 
fundamental principles upon which our government 
rests, were adopted at the recent meeting of the North 
Dakota State Bar Association at Minot, September 
14 and 15. A resolution was also adopted endorsing 
the educational standard for admission to the bar of 
the American Bar Association and the Conference of 
Bar Association Delegates at Washington. A statute 
to carry this into effect was recommended, with the 
provision that the new standard should be applied after 
August 1, 1926. 

Resolutions were also adopted recommending 
amendments to the existing law relating to the organ- 
ization of the State Bar, providing that the funds of the 
Association, after the appropriation of a reasonably 
liberal amount for the investigation of complaints and 
disbarment purposes, shall be disbursed by the officers 
of the Association, who shall be accountable to the As- 
sociation for the handling of the same; that whenever 
the fund created by the law shall amount at the close 
of any year to such sum as shall equal fifteen dollars 
for each member in good standing, the secretary of the 
board shall be authorized and directed to issue to each 
member in good standing a license for the ensuing year 
without charge; that at a proper time prior to the first 
of the year it shall be the duty of the secretary to ascer- 
tain what amount will be necessary to raise the fund 
to a sum which shall approximate fifteen dollars for 
each member in good standing, and shall thereupon 
ascertain the per capita amount necessary to raise the 
fund to such limit, and for the ensuing year the license 
fee to be charged each member in good standing shall 
be the amount so ascertained ; that the present laws be 
amended so as to provide for the appointment of the 
State Bar Board by the Supreme Court of North 
Dakota, all members to be appointed from a list of 
members of the State Bar Association to be submitted 
from time to time by the Association, the list so sub- 
mitted to consist of three members of the Association 
in good standing for each appointment to be made; 
that the incoming president instruct the legislative com- 
mittee to draft legislation in accordance with these 
recommendations. 


BOSTON BAR ASSOCIATION 


Committee Appointed to Consider Plan for 
Erection of Bar Association Building 

At the annual meeting of the Boston Bar Asso- 
ciation held October 7, President Hurlburt was 
authorized to appoint a committee of twenty-five 
members to consider the question of a building site 
and the raising of funds for the erection of a Bar 
Association Building. The action followed the 
report of a previous committee on the same sub- 
ject. 

The work of the Committee on Grievances was 


discussed. This was now becoming so arduous 
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that the committee felt it was unable to give all the 
time it required. It presented some statistics for 
the past year. During this period it had had 207 
complaints and in nearly every case the attorney 
against whom the complaint was made had been 
interviewed. Of these complaints some were not 
formally filed; in 58 instances satisfactory explana- 
tions were given; 39 of the cases were of a civil 
character: in 21 instances there was not prima 
facie evidence to warrant further proceedings; 17 
were adjusted by the committee; in 12 instances 
complainants were found to be of unsound mind. 
Three of the five lawyers recommended last year 
for disbarment have been disbarred, and two cases 
are still pending. 

Because of the number of questions involving 
the character and qualification of lawyers that re- 
mained to be discussed and acted on, it was de- 
cided to adjourn to a special session on November 
4. At this session the question of the propriety of 
contingent fees will also come up for further dis- 
cussion. The Committee which has had this ques- 
tion under consideration, is divided. Election of 
officers resulted in the re-election of Henry F. 
Hurlburt as President, Judge Henry S. Sheldon as 
Vice-President, Howard Twombley, as Treasurer, 
and J. Cushing Goodhue, as Secretary. The mem- 
bers elected to the council are: Robert Homans, 
Thomas J. Kenny, James J. McCarthy, Jeremiah 
Smith, Jr., Odin Roberts and Joseph Wingin. 

LOS ANGELES 
Report to City Bar Association by Delegate to 
Bar Association Conference at San 
Francisco 


Mr. E, W. Britt, delegate from the Los Angeles 
Bar Association to the recent Conference of Bar 
Association Delegates at San Francisco, has sub- 
mitted to President Frank James, of the local asso- 
ciation, a brief report of the conference proceedings. 
This report is made in pursuance of a resolution 
adopted at the conference, requesting each delegate 
to give an account of its actions to his local asso- 
ciation. His report is not written in a spirit of criti- 
cism, but with a desire to call attention to some 
matters which, if given careful attention, would in 
his opinion tend to increase the effectiveness of the 
conference. The report follows: 
Hon, Frank James, 
President Los Angeles Bar Association, 
Los Angeles, California. 
Sir: 

The subscriber had the honor to be appointed your alter- 
nate as a delegate at the recent conference of Bar Association 
delegates, held at San Francisco August 8, 1922. You were 
yourself in attendance at the meeting of the American Bar 
Association, and of the California Bar Association, then con- 
vened concurrently, but you were occupied with the affairs of 
those bodies to such extent as prevented your participation in 
the said conference, and hence I appeared as your alternate. 

Among the resolutions passed by the conference was one 
directing the delegates present to make a report to their Asso- 
ciations, respectively, of the transactions at the Conference, 
and that such reports be in turn transmitted by the Associations 
to the Chairman of the Conference, to the end that he may 
compile a sort of summary of such reports and cause the same 
to be distributed to the Associations represented at the Con- 
ference—or, perhaps, to the members at large. 

I have not received a copy of the minutes of proceedings 
at the Conference, and may not state with entire accuracy the 
purport of said resolution; however, what is here said is in the 
nature of an aftempt to comply with its requirement, as I 
understood it. I arrived in San Francisco only an hour or so 
before the convening of the Conference, and had only very 


slight preliminary information of the course of its procedure. 
I do not understand that anything like a synopsis of the pro- 
ceedings is contemplated by the said resolution touching reports 
to be made by the delegates. That will, doubtless, be furnished 
by the Secretary of the Conference in due time. Candid com- 
ment seems to be more appropriate in a communication such 
as the present. 

The Chairman of the Conference, Judge Goodwin of 
nois, presided with dignity and courtesy; the other officers oj 
the Conference seemed also to deserve the favorable opinio: 
of its members. 

Sundry resolutions adopted by the Conference wer 
varying degrees of merit. Some were suitable to the occasion 

—some were not worth comsideration. Scarcely any were tly 
subject of more than, casual discussion; few, if any, wer 
carried by a vote of as many as ten or fiiteen per cent (| 
thought) of the number of delegates present. 

Nearly all resolutions proposed—indeed all, so far as | 
recollect—were declared to be carried, by a few affirmative 
votes, with virtually no dissent. The interest in the proceed- 
ings appeared to be languid and most propositions on whici 
action was taken excited very little debate. 

The difficulty seemed to be that no scheme of subjects 
profitable for consideration existed. Obviously, it seemed to 
me, there was need of a program; I think some appropriate 
committee should have suggested a brief series of topics of 
sufficient importance for action by the Conference; that a 
program of the same in type should have been distributed t 
the delegates at least as early as the organization of the 
body ; that the topics so proposed should have had the right-of- 
way in the discussion; and only after disposition of the same 
should desultory suggestions have been permitted. 

The time for such Conference is so brief that its pro- 
ceedings must necessarily be mainly futile unless the atten- 
tion of the members can be centered upon a few points of gen- 
eral concern to the associations they represent; and those 
points, I respectfully suggest, should be determined, at least 
tentatively, in advance of the session of the Conference. 

Yours very truly, 
E. W. Britt. 


NEW YORK CITY BAR 


Association of the Bar of the City of New 
York Announces Lectures and 
Conferences 1922-23 


The Committee on Lectures and Conferences 
on legal topics has announced a series of eighteen 
“conferences” for the coming year. Those who 
have definitely accepted the Committee’s invitation 
and\the subjects of their addresses, so far as an- 
nounced, are as follows: District Attorney Joab 
H. Banton, “What Lawyers Can Do to Increase 
Efficiency in the Administration of the Criminal 
Law ;” Dean George Gleason Bogert, of the Law 
School of Cornell University, two lectures on “The 
Conditional Sales Act Passed by New York State 
as Urged by the National Conference of Commis- 
sioners on Uniform State Laws;” Simon Fleisch- 
mann, of the Bar of Buffalo, N. Y., “The Practical 
Administration of the Law;” Joseph M. Hartfield, 
of the Bar of New York City, “Banking Institutions 
—the Law as It Affects Them ;” Ex-Presiding Jus- 
tice Almet F. Jenks, of the Appellate Division, 
Second Department, two lectures; Judge Martin 
T. Manton, of the United States Circuit Court 
of Appeals; Dean Roscoe Pound, of the Harvard 
Law School, three lectures on “The Theory 
of Judicial Decision ;” Ex-Justice Harrington Put- 
nam, of the Appellate Division, Second Department, 
“Recusation ;” Charles Thaddeus Terry, of the New 
York Bar, “Law and Order in Industrial Disputes ;” 
Dean Harlan F. Stone, of the Columbia University 
Law School; Sherman L. Whipple, of the Boston 
Bar; Senator Thomas J. Walsh, of Montana; Dean 
John H. Wigmore, of the Northwestern University 
School of Law, two lectures, “The Legal Systems 
of the World.” 
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Vice-Presidents and Local 
Councils, 1922-23 


ALABAMA—Vice-President, J. K. Dixon, Talladega 
Local Council, Lawrence Cooper, Huntsville; George A. 
Nelson, Decatur; H. U. Sims, Birmingham; W. P. Acker, 
Anniston. 

ALASKA—Vice-President, John H. Cobb, Juneau. 
Local Council, Ralph E. Robertson, Juneau;- Herbert L. 
Faulkner, Juneau; Thomas J. Donohoe, Cordova. 

ARIZONA—Vice-President, Cleon T. Knapp, Bisbee. 
Local Council, Clifton Mathews, Globe; A. Il. Winsett, 
fucson; B. E. Marks, Phoenix; O. J. Baughn, Florence. 

ARKANSAS—Vice-President, J. H. Hamiter, Lit- 
tle Rock. Local Council, S. H. Mann, Forest rag 
Martin, Hot Springs; J. M. Stayton, Newport; . Cole- 
man, Little Rock. 

CALIFORNIA—Vice-President, Bradner W. Lee, Los 
Angeles. Local Council, Frank M. Angellotti, San Fran- 
cisco; Eugene Daney, San Diego; J. P. Chandler, Los An- 
geles; Beverly L. Hodghead, San Francisco. 

CHINA—Vice-President, Charles S. Lobingier, Shang- 
hai. Local Council, Arthur Bassett, Shanghai; Ralph A. 
Frost, Hankow; Roland S. Haskell, Shanghai; Chauncey 
P. Holcomb, Shanghai. 

COLORADO—Vice-President, John A. Ewing, Den- 
ver. Local Council, James H. Rothrock, Colorado Springs; 
John H. Fry, Denver; Ralph L. Carr, Antonito; Wm. E. 
a. Denver. 
Christopher _L. 
Pee. Sesien. Local Connell, Edward M. Day, Hartford; 
Harrison Hewitt, New Haven: Frederick W. Holden, An- 
sonia; William H. Comley, Bridgeport. 

DELAWARE—Vice-President, John Biggs, Wilming- 
ton. Local Council, John P. Laffey, Wilmington; R. H. 
Richards, Wilmington; S. D. Townsend, Jr., Wilmington; 
D. J. Layton, Georgetown. 

DISTRICT OF COLUMBIA—Vice-President, George 
A. King, Washington. Local Council, Charles F. Carusi, 
Washington; Katherine R. Pike, Washington; Frederick S. 
Tyler, Washington; Charles Henry Butler, Washington. 

FLORIDA—Vice-President, George Couper Gibbs, 
Jacksonville. Local Council, M. D. Price, Miami; W. B. S. 
Crichlow, Bradentown; E. P. Axtell, Jacksonville; oe oF 
Stokes, Pensacola. 

GEORGIA—Vice-President, John A. Sibley, Atlanta. 
Local Council, Francis M. Oliver, Savannah; Alex. W. 
Stephens, Atlanta; Arthur G. Powell, Atlanta; Harry S. 
Strozier, Macon. 

HAWAII—Vice-President, Alex. G. M. Robertson, 
Honolulu. Local Council, William O. Smith, Honolulu; 
Charles F. Clemons, Honolulu; Lyle A. Dickey, Lihue; 
Robbins B. Anderson, Honolulu. 

IDAHO—Vice-President, James H. Hawley, Boise. 
Local Council, James R. Bothwell, Twin Falls; Joseph H. 
Peterson, Pocatello; Frederick S. Randall, Lewiston; Oliver 
O. Haga, Boise. 

ILLINOIS—Vice-President, Albert N. Eastman, Chi- 
cago. Local Council, Logan Hay, Springfield; Hugo Pam, 
Chicago; John R. Montgomery, Chicago; Parker H. Hoag, 
Chicago. 

INDIANA—Vice-President, Robert W. McBride, In- 
dianapolis. Local Council, Daniel W. Simms, Lafayette; 
Paul G, Davis, Indianapolis; Harry C. Sheridan, Frankfort; 
Elmer E. Stevenson, Indianapolis . 

IOWA—Vice-President, Wesley Martin, Webster 
City. Local Council, Hazen I. Sawyer, Keokuk; John F. 
Devitt, Muscatine; E. M. Carr, Manchester; Truman S. 
Stevens, Hamburg. 

KANSAS—Vice-President, E. S. McAnany, Kansas 
City. Local Council, Henry E. Ganse, Emporia; Park 
Pulsifer, Concordia; A. M. Keene, Fort Scott; William 
Osmond, Great Bend. 

KENTUCK Y—Vice-President, Matt S. Walton, Lex- 
ington. Local Council, George R. Hunt, Lexington; 
Percy N. Booth, Louisville; J. E. Robbins, Mayfield; George 
B. Martin, Catlettsburg. 

LOUISIANA—Vice-President, T. Jones Cross, Baton 
Rouge. Local Council, W. W. Young, New Orleans; 


Jessy Benedict Gessner, New Orleans; J. Zach Spearing, 


New Orleans ;Walter Lemann, Donaldsonville. 
MAINE—Vice-President, Isaac W. Dyer, Portland. 
Local Council, Norman L, Bassett, Augusta; Wm. H. 


Looney, Portland; Hannibal E. Hamlin, Ellsworth; Cyrus 
N. Blanchard, Wilton. 

MARYLAND—Vice-President, James P. Gorter, 
Baltimore. Local Council, Randolph Barton, Jr., Balti- 
more; William H. Lamar, Rockville; Charles Markell, Balti- 
more; Herbert T. Tiffany, Baltimore, 

MASSACHUSETTS—Vice-President, Samuel Willis- 
ton, Cambridge. Local Council, John E. Hannigan, Bos- 
ton; Reginald H. Smith, Boston; James M. Rosenthal, 
Pittsfield; Robert A. B. Cook, Weliesley. 

MICHIGAN—Vice-President, Oscar C. Hull, Detroit. 
Local Council, Henry M. Bates, Ann Arbor; Wesley L. 
Nutten, Detroit; Justin R. Whiting, Jackson; George E. 
Nichols, Ionia. 

MINNESOTA—Vice-President, Bruce W. Sanborn, 
St. Paul. Local Council, Henry O. Christensen, Roches- 
ter; Morris B. Mitchell, Minneapolis; Wm. G. Graves, St. 
Paul; Hurbert H. D’Autremont, Duluth. 

MISSISSIPPI—Vi ice-President, Wm. D. Anderson, 
Jackson. Local Council, J. M. Stevens, Jackson; Robert 
B. Ricketts, Jackson; A. T. Stovall, Okolona; W. H. Wat- 
kins, Jackson. 

MISSOURI—Vice-President, L. Newton Wylder, Kan- 
sas City. Local Council, Charles M. Bush, Kansas City; 
Murat Boyle, Kansas City; James R. Claiborne, St. Louis; 
O. L. Cravens, Neosha. 

MONTANA—Vice-President, Wm. T. Pigott, Helena. 
Local Council, Milton S. Gunn, Helena; Wm. Scallon, 
Helena; W. S. Hartman, Boseman; W. M. Johnston, 
Billings. 

NEBRASKA—Vice-President, Francis A. Brogan, 
Omaha. Local Council, Howard Kennedy, Omaha; N. H. 
Loomis, Omaha; C. B. Letton, Lincoln; F. E. Randall, 
Omaha. 

NEVADA—Vice-President, P. A. McCarran, Reno. 
Local Council, Wm. Woodburn, Reno; H. R. Cooke, Reno; 
Robert M. Price, Reno; Wm. Forman, Tonopah. 

NEW HAMPSHIRE—Vice-President, Reuben E. 
Walker, Concord. Local Council, James W. Remick, Con- _ 
cord; Louis E. Wyman, Manchester; Harry Bingham, Lit- 
tleton; Orville E. Cain, Keene. 

NEW JERSEY—Vice-President, John R. Hardin, 
Newark. Local Council, Geo. A. Bourgeois, Atlantic City; 
Rynier J. Wortendyke, Jersey City; Adrian Lyon, Perth 
Amboy; Samuel H. Richards, Camden. 

NEW MEXICO—Vice-President, A. M. Edwards, 
Santa Fe. Local Council, W. C. Reid, Albuquerque; F. T. 
Cheatam, Taos; Frank W. Clancy, Santa Fe; Wm. G. Hay- 
don, East Las Vegas. 

NEW YORK—Vice-President, Henry W. Taft, New 
York. Local Council, George H. Bo Syracuse; William 
H. Griffin, New York; William L. Kansom, New York; 
George S. Tarbell, Ithaca. 

NORTH CAROLINA—Vice-President, W. M. Per- 
son, Louisburg. Local Council, Frank Thompson, Jack- 
sonville; Julia M. Alexander, Charlotte ; R. R. King, Jr. 
Greensboro; Mark Brown, Asheville. 

NORTH DAKOTA—Vice-President, Tracy R. Bangs, 
Grand Forks. Local Council, John Knauf, Jamestown; 
Frank B. Lambert, Minot; Benton Baker, Bismarck; Tor- 
ger Sinness, Devil’s Lake. 

OH10O—Vice-President,. Provincé M. Pogue, Cincin- 
nati. Local Council, M. J. Hartley, Xenia; Albert D. Al- 
corn, Cincinnati; Ralph S. Ambler, Canton; W. R. Pom- 
erene, Columbus. 

OKLAHOMA—Vice-President, C. B. Ames, Olahoma 
City. Local Council, Horace Hagan, Tulsa; E. D. Slough, 
Ardmore; Victor H. Kulp, Norman; H. R. Duncan, Paw- 
huska. 

OREGON—Vice-President, Robert Tucker, Portland. 
Local Council, Oscar Hayter, Dallas; Richard W. Mon- 
tague, Portland; John H. McNary, Salem; Charles A. 
Hardy, Eugene. 

PENNSYLVANIA—Vice-President, Wm. M. Hargest, 
Harrisburg. Local Council, Henry S. Borneman, Phila- 
delphia; A. M. Holding, West Chester; Vernon Hazzard, 
Monongahela; F. G. Moorhead, Beaver. 

PHILIPPINE ISLANDS—Vice-President, Amasa C. 
Crossfield, Manila. Local Council, Eugene A. Gilmore, 
Manila; James Ross, Manila; S. C. Schwarzkopf, Manila; 
Francis A. Delgado, Manila. 

PORTO RICO—Vice-President, Manuel Rodiguez- 
Serra, San Juan. Local Council, Jose Hernandez Usera, 
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San Juan; Felix Cordova Davila, San Juan; Luis Munoz 
Morales, San Juan; Jacinto Texidor, San Juan. 

RHODE ISLAND—Vice-President, William B. Green- 
ough, Providence. Local Council, Clifford Whipple, Provi- 
dence; Elmer S. Chase, Providence; Francis B. Keeney, 
Providence; Elisha C. Mowry, Providence. 

SOUTH CAROLINA—Vice-President, Simeon Hyde, 
Charleston. Local Council, Alfred Huger, Charleston; 
Hunter A. Gibbs, Columbia; Herbert E. Gyles, Aiken; 
Cornelius Otts, Spartanburg. 

SOUTH DAKOTA—Vice-President, E. O. Patterson, 
Dallas. Local Council, Wm. G. Rice, Deadwood; W. T. 
Bruell, Redfield; Tore Teigen, Sioux Falls; A. K. Gardner, 


Huron. 

TENNESSEE—Vice-President, Walter P. Armstrong, 
Memphis. Local Council, Lovick P. Miles, Memphis; W. 
L. Owen, Covington; John DeWitt, Nashville; J. Harry 
Price, Knoxville. 

TEXAS—Vice-President, W. A. Wright, San Angelo. 
Local Council, Wm. N. Bonner, Wichita Falls; Harry P. 
Lawther, Dallas; J. M. Burford, Mt. Pleasant; Thomas H. 
Franklin, San Antonio. 

UTAH—Vice-President, W. I. Snyder, Salt Lake City. 
Local Council, Joel Nibley, Salt Lake City; E. O. Lee, Salt 
Lake City; David Jensen, Ogden; James N. Kimball, 
Ogden. 

VERMONT—Vice-President, Geo. M. Powers, Mor- 
risville. Local Council, Robert E. Healy, Bennington; 
Frank D. Thompson, Barton; Herbert G. Barber, Brattle- 
boro; Charles I. Button, Middlebury. _ 

VIRGINIA—Vice-President, R. E. Peyton, Jr., Rich- 
mond. Local Council, Eugene C. Massie, Richmond; 
James R. Caton, Alexandria; E. R. Williams, Richmond; 
C. M. Chichester, Richmond. 

WASHINGTON—Vice-President, Geo. H. Rummens, 
Seattle. Local Council, Theodore B. Bruner, Aberdeen; 
Frank T. Post, Spokane; Charles E. Shepard, Seattle; Lee 
C. Delle, Yakima. 

WEST VIRGINIA—Vice-President, Harvey F. Smith, 
Clarksburg. Local Council, Joseph Warren Madden, Mor- 
gantown; Charles Lynch, Clarksburg; John J. D. Preston, 
Charleston; E. T. England, Charleston. 

WISCONSIN—Vice-President, William D. Thompson, 
Racine. Local Council, Arthur A. McLeod, Madison; Louis 
A. Lecher, Milwaukee; John E. McConnell, La Crosse; 
Max Schoetz, Jr., Milwaukee. 

WYOMING—Vice-President, Ralph Kimball, Chey- 
enne. Local Council, Geo. E. Brimmer, Rawlins; Jesse 
E. Jacobson, Wheatland; Morris E. Corthell, Laramie; 
Wm. E. Mullen, Cheyenne. 





“In Memoriam” 


Harry GoopyEear Day, a widely known Connecti- 
cut lawyer, formerly a member of the Yale Corpora- 
tion, died at New Haven October 17, aged 51, after an 
illness of six months. Mr. Day was much interested 
in civic affairs and was active in the founding of the 
New Haven Hospital. He was elected vice-president 
of the Connecticut Bar Association in 1919, and served 
on the Executive Committee of the Connecticut Civil 
Service Commission for five years. 

NATHANIEL WILSON, one of the outstanding legal 
figures of Washington, D. C., died suddenly October 
23, at the age of 86. He was born at Zanesville, Ohio, 
and, after his graduation from Shurtleff College, Illi- 
nois, went to the National Capital. During his career 
he served as assistant United States Attorney, as spe- 
cial counsel for the Navy Department Salvage Asso- 
ciation, and in charge in Florida and other southern 
states of condemnation proceedings against Confed- 
erate privateers. For many years he was attorney for 
the Western Union Telegraph Company, and other 
important concerns. For four terms he was president 
of the District bar association. On the announcement 
of his death, the District Supreme Court and the Dis- 
trict Court of Appeals adjourned out of respect to his 
memory. 

Witiam S. Oppyke, continuously in the prac- 
tice in New York City for sixty-two years, died 


October 20. He was a descendant of Gysbert Up- 
dike, one of the earliest Dutch settlers in New York 
He was graduated from New York University in 1856, 
studied law at Albany, and began the practice in New 
York City in 1860. Early in his career he served in 
the. Common Council in that city, and in the Stat 
Assembly. He was a member of the Council of New 
York University from 1883 to his death. 

Jupce Exryan Rosrnson, of Kansas City, died on 
September 28. He was born in St. Louis County, 
Missouri, in 1849 and was admitted to the bar at the 
age of 20. He was prosecuting attorney of Pike 
County for three successive terms, and in 1880 was 
relected judge of the third judicial district of Missouri. 
In 1889 he began the practice of law in Kansas City, 
and for twenty years was assistant to the general 
solicitor of the Missouri Pacific, handling the legal 
business of that road in western Missouri and Kansas. 
He resigned this position in 1911 to devote his entire 
time to private practice. He had retired from active 
practice several years before his death. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, 
CIRCULATION, ETC., REQUIRED BY THE ACT 
OF CONGRESS OF AUGUST 24, 1912, 


of American Bar Association Journal, published monthly at 
Chicago, Ill, for October 1, 1922: 

State or ILiINo!s, 

County or Cook, 

Before me, a notary public in and for the state and county 
aforesaid, personally appeared Joseph R. Taylor, who, having 
been duly sworn according to law, deposes and says that he is 
the business manager of the American Bar Association Jour- 
nal and that the following is, to the best of his knowledge and 
belief, a true statement of the ownership, management, etc., 
of the aforesaid publication for the date shown in the above 
caption, required by the Act of August 24, 1912, embodied in 
section 443, Postal Laws and Regulations, printed on the 
reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business managers are: 

Publisher, American Bar Association, W. Thomas Kemp, 
Sec., Baltimore, Md. 

Editor, Edgar B. Tolman, 30 N. La Salle St., Chicago, II1. 

Managing Editor, Joseph R. Taylor, 1612 First National 
Bank Bldg., Chicago, Ill 

Business Manager, Joseph R. Taylor, 1612 First National 
Bank Bldg., Chicago, Il. 

2. That the owners are: American Bar Association (not 
inc.), John W. Davis, President, New York City; F. E. Wad- 
hams, Treasurer, 78 Chapel St., Albany, N. Y.; W. Thomas 
Kemp, Sec., 901 Maryland Trust Bidg., Baltimore, Md.; W. 
O. Hart, Chairman, General Council, 134 Carondelet St., New 
Orleans, La 

3. That the known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or more of 
total amount of bonds, mortgages, or other securities are: 

There are none. 

4. That the two paragraphs next above, giving the names 
of the owners, stockholders, and security holders, if any, con- 
tain not only the list of stockholders and security holders as 
they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the 
books ef the company as trustee or in any other fiduciary 
relation, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge 
and belief as to the circumstances and conditions under which 
stockholders and security holders who do not appear upon 
the books of the company as trustees, hold stock and securities 
in a capacity other than that of a bonafide owner; and this 
affiant has no reason to believe that any other person, associa- 
tion, or corporation has any interest direct or indirect in the 
said stock, bonds, or other securities than as so stated by him. 

JoserpH R. TAYLor. 


Sworn to and subscribed before me this 13th day of 


October, 1922. 
Ranpit ANDERSEN. 


(My commission expires February 26, 1925.) 








